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OPINION

The petitioner’ s conviction was affirmed by this court on November 29, 2001. See
Satev. Darrow LynnWilliams, No. W2001-01825-CCA-R3-CD (Tenn. Crim. App., Jackson, Nov.
29, 2001), perm. app. denied (Tenn. 2002). Thejury’ssecond degree murder verdict resulted from
the defendant’ 1999 shooting of hisbrother-in-law during aparty at thevictim’ shouse. 1d., slip op.
at 2. Following the verdict, the trial court sentenced the petitioner to serve fifteen years in the
Department of Correction.

After the petitioner timely filed for post-conviction relief, the post-conviction court
appointed counsel and conducted an evidentiary hearing on November 22, 2002. With respect tothe
issues on this appeal, the petitioner testified at the hearing as follows. He met with counsd only



once prior to trial, and the 30-to-60-minute meeting occurred a day or two before trial. The
petitioner testified that counsel informed him that sef-defense was not a viable defense theory and
that voluntary intoxication was the most promising defense. The petitioner testified that counsel
failed to challenge the testimony of trial witnesses, including the medical examiner, as to whether
the victim was shot first in the face and then in the chest or vice versa and that counsel failed to
object to other testimony that the petitioner thought was objectionable. On cross-examination, the
petitioner gave a rambling account of how his shooting of the victim was accidental.

Trial counsel testified at the evidentiary hearing that he had been engaged in the
practice of criminal law since 1983. He had taken the petitioner’s case over from the public
defender and had spent a “good bit of time” discussing the case with his predecessor counsd.
Counsel said that he anticipated the evidence that was presented in the case, and there were no
significant surprises. Counsel recalled that the state mounted a strong case. Because the shooting
occurred during afamily gathering, therewere severa eyewitnessesto the shooting. They generally
testified at trial that the petitioner pulled thetrigger intentionaly. There was no issue of identity of
the shooter. Counsel testified that much was accomplished in theinitial stages of the case; counsel
was abl e to persuade the police and the prosecutor not to bringafirst degreemurder charge. Counsel
testified that he decided not to employ avoluntary intoxication defense because he did not believe
it would have militated against aknowing mensrea, especially in the face of eyewitness testimony
that the petitioner volitionally pulled the trigger twice.

On cross-examination, counsel testified that the public defender, who served asthe
petitioner’sinitial counsel, made extensive notes which were available to trial counsel. Counsel
characterized the defense theory as “try[ing] to minimize the proof and obtain the most minimal
sentencing factor we could.” Counsd explained that the defense was somewhat hidebound; the
petitioner had admitted to counsel that he had shot the victim, and there were five to eight
eyewitnessesto the shooting. The statedid not utilize al itsavailable witnessesin its case-in-chief
but reserved some witnesses for possible rebuttal testimony. Counsel knew, and explained to the
petitioner, that only the petitioner, by testifying, could insert the clam of accidental shooting.
Counsel testified that the petitioner opted not to testify. Counsel explained that counsd wanted to
try the case rather than plead guilty to second degree murder because of the possibility that the
prosecution might falter or that the jury might return a verdict of a lesser offense. Counsel
discounted the petitioner’s claim that the order in which the shots were fired was a critical issuein
the case.

The post-conviction court found that the petitioner had “failed to show inadequate
trial preparation or bad trial tactics[or to show that any] deficient performancewasprejudicial.” The
court dismissed the post-conviction relief petition, and the petitioner timely appealed.

Although anumber of claimsof ineffective assistanceof counsel andtrial error were
raised in the petition and alluded to in the evidentiary hearing, the petitioner on appeal only raises
theissueof counsal’ sineffectivenessinfailingto prepareand deviseastrategy for trial. Essentially,
the petitioner posits that trial counsel was so relieved that the charge had been reduced from first
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degreeto second degree murder that he basically abdicated his duty to defend the petitioner against
the lesser charge.

The Tennessee Post-Conviction Procedure Act authorizes the filing of a single
petition, see Tenn. Code Ann. § 40-30-102(c) (2003), to seek relief from a conviction or sentence
that isvoid or voidabl e because of the abridgement of any state or federal constitutional right, id. §
40-30-103 (2003). The post-conviction petitioner bearstheburden of proving the allegations of fact
by clear and convincing evidence. 1d. 8 40-30-110(f) (2003). On appeal, a post-conviction court’s
findings of fact are conclusive unless the evidence preponderates againg them, and the appdlate
court will neither re-weigh the evidence nor evauate the credibility of witnesses. An appellate
court's review of a question of law or a mixed question of law and fact, such as an ineffective
assistance of counsel claim, however, is reviewed de novo with no presumption of correctness.
Nicholsv. Sate, 90 S.W.3d 576, 586 (Tenn. 2002)

To establish an abridgement of the right to the effective assistance of counsel as
guaranteed by the Sixth Amendment to the United States Congtitution and Article |, section 9 of the
Tennessee Constitution, the claimant must show both that counsel's performance was deficient and
that the deficiency prejudiced the defense. Strickland v. Washington, 466 U.S. 668, 692, 104 S. Ct.
2052, 2067 (1984); Nichols, 90 SW.3d at 586. Deficient performance of counsel equatesto “acts
or omissions|that] wereso seriousthat they fell bel ow an objective standard of reasonabl enessunder
prevailing professional norms.”  Nichols, 90 SW.3d at 587. The court reviewing counsel’s
performance not only views the claimed deficiency from counsel’s perspective at the time of the
aleged acts or omissions, but it also indulges “a heavy measure of deference to counsel’s
judgments.” Id.; Sate v. Burns, 6 SW.3d 453, 462 (Tenn. 1999). To establish that deficient
performanceresultedin prejudice, the claimant isrequired to demonstrate that “ thereisareasonable
probability that, but for counsel’ sunprofessional errors, theresult of the proceeding would have been
different. A reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Strickland, 466 U.S. at 694, 104 S. Ct. at 2068. The claimant “must establish that the
deficiency of counsel wasof such adegreethat it deprived the defendant of afair trial and called into
guestion the reliability of the outcome.” Nichols, 90 SW.3d at 587.

Having reviewed the facts and the applicable principles of law, we must agree with
thetrial court that the petitioner failed to establish either deficient performance of counsel or that he
wasin any way prejudiced by counsel’ sassistance. The state had avery strong case, and the state’s
election to charge the petitioner with second degree and not first degree murder effectively
diminished the efficacy of a meaningful state-of-mind defense. Because there was no issue of
identity, the defense was relegated to going to trial with nothing to lose and hoping for the best.
Counsel performed well under the circumstances, and we cannot fault his actions and tactics in
pursuing atrial inthe hopesof jury dispensations. Theevidence presented at the evidentiary hearing
demonstrated no deficiency of performance and no prejudice.

Accordingly, the denia of post-conviction relief is affirmed.



JAMES CURWOOD WITT, JR., JUDGE



