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OPINION

This case rdates to the defendant’ s killing William Marshall Haas on August 21, 2001. At
trial, Jane Turnmire testified that on that date, she saw a car off the road as she drove on Highway
131. She said that when she approached the car, she saw a man inside who was bleeding and
struggling to breathe. She said that his pulsewasweak and that he quit breathing about two minutes
after shearrived. On cross-examination, she said that therewas atruck driver at the roadside when
she arrived but that he did not agpproach the victim's car. She said that blood was on the steering
wheel, the floorboard, and the dash but that she did not see much blood on the passenger side of the
vehicle. She said she did not see the defendant while she was & the victim’s car.



Scotty Ferguson, a special agent for the Tennessee Bureau of Investigation, testified that
when he arrived at Highway 131, he saw the victim inside a blue Subaru Brat parked about one-
hundred thirty-five feet north of the highway. He said he saw a gunshot wound near the left eye of
the victim and a bullet hole behind the door of the victim’'s car. He said that he had no suspects at
that time but that he arrested the defendant later based on information he received from the
defendant’ s wife and daughter.

Ferguson testified that the defendant agreed to make a statement and that in the statement,
the defendant said he drove up from behind the victim, shot him, and then drove away from the
victim. He said that he did thisto protect hisfamily and that people had been prowling around his
yardat night. He said that he called the police but that they would not help him. He said that he saw
thevictim drive by his house every day and that he believed the victim may havekilled others. The
defendant said God wanted him to kill the victim to protect his family.

Randy Surgenor testified that he was driving hislogging truck around a corner when he saw
two cars driving beside each other. He said both he and the other two cars were traveling west on
Highway 131. He said he saw one car veer off the road even though the two cars never collided.
He said the other car was a light-colored car and continued west on the highway after the first car
veered off theroad. He said he called 9-1-1 a that time. On cross-examination, he said he never
heard a*“pop” or a“blast” and did not see a weapon in the car that continued on the highway. He
acknowledged that although he stopped, he never approached the car that had veered off the road.

Dolly Faye Holt, the defendant’'s wife, testified that the defendant began using
methamphetamine in early 2000. She said that in August 2000, the defendant began to think the
policewerewatching them and believed thevictim was an undercover agent who wastryingto catch
themusing drugs. Shesaid shetried to convincethe defendant that the victim wasjust passing their
houseto deliver newspapers. Shesaid that on August 21, 2001, shewasreturning fromwork around
eight o’ clock in the morning when the defendant told her that people were watching them and trying
to tear their family gpart. She said that the defendant left around eleven tha morning, taking a
shotgunwith him. Shesaidthat later that evening she heard that the victim had been shot and asked
the defendant if hewasinvolved. She said he did not say anything at first but later admitted to her
and her daughter that he shot the victim. She stated he said he shot the victim because the victim
wastrying to tear the family gpart. She said the defendant asked her not to tell anyone that he shot
thevictim. She said that later, while he wasin jail, he told her that he had help in the shooting.

On cross-examination, she said that the defendant believed severa itemsintheir housewere
“bugged” and that people were prowling around their yard at night. She said the defendant shot at
their outbuilding once because he believed he heard people on their property. She said he also
claimed someone had taken their outbuilding apart and then nailed it back together. She said that
she never saw or heard anyone on ther property and that she tried to convince the defendant that
there were no “bugs’ in their house. She said she heard Mike Mathis, an acquaintance of the
defendant, tell the defendant in referenceto the victim that if the victimwaswatching hisfamily, he



would kill him. She said she also heard Mathis tell the defendant that the victim was using the
newspaper route as a cover.

Russell Davis, a special agent for the Tennessee Bureau of Investigation, testified that a
gunshot hole wasin the victim’s car’ sdoor and that gunshot residue was on the victim, indicating
the victim was shot at close range. Terri Arney, also a specia agent for the Tennessee Bureau of
Investigation, testified that the defendant’ s shotgun was functional. Dr. Ellen Wallen, aforensic
pathologist, testified that the victim died of agunshot to the face and that the victim was looking to
his left when he was shot.

Dr. Eric Engum, aclinical neuropsychologist, testified that he met with and performed tests
on the defendant for fifteen hours in February 2002. He said that although he found no brain
damage, he concluded that the defendant was mildly mentally retarded. He said that based on the
defendant’ stest results, he also diagnosed the defendant asbeing paranoid. He said, however, that
the defendant was competent to stand trial, that he understood his Mirandarights, and that he was
not insane a the timeof themurder. On cross-examination, he said the defendant’ s drug abuse may
have been a causal factor in the defendant’s paranoia. He said the defendant understood the
difference between right and wrong. He said the defendant lied to him about the killing, which
indicated that the defendant was capable of premeditation.

The defendant testified he was thirty-six years old, married, had a second grade education,
and could not read or write. Hesaid he did not believe he had mental problems but admitted abusing
drugsin August 2001. He said that at that time, people were prowling around his property and that
he noticed thingswere out of place. He sad he shot at the outbuilding and yelled at whomever was
on his property to keep them away from his wife and child. He said he knew his home was
“bugged.” He said that someone was watching him during August 2001 but that he did not know
who it was. He said that hefirst thought that it was people using drugs who were watching him but
that he later believed it was the police.

Thedefendant testified that he did not know that the victim wasaconstable until after he shot
him. He said Mathis convinced him that the victim was an undercover agent who was trying to
catch him using drugs. He said he was not on drugs the day he shot thevictim. Hesaid he followed
the victim for three miles, pulled beside the victim’s vehicle, and shot him. He said that when he
shot the victim, he was only trying to scare him and that he was aiming for the bed of the victim’'s
truck. He said that after the shooting, he threw the shels and the casings from the gun out the
window and went to Mathis' house but did not tell him about the shooting. He said that when he
arrived home, he mowed hisyard. On cross-examination, he said that his statement to police was
incorrect because he never told the police that God told him to shoot the victim. He said hetold the
police that God told him to protect his family. Based upon this testimony, the jury convicted the
defendant of first degree, premeditated murder.



. SUFFICIENCY OF THE EVIDENCE

On appeal, the defendant contendsthat the evidenceisinsufficient to show premeditation on
his part. The defendant claims that he was only trying to scare the victim and that his mental
impairment negated his ability to act with premeditaion. The gate clams that the evidence is
sufficient. We agree with the state.

Our standard of review when the defendant questions the sufficiency of the evidence on
appeal is “whether, after viewing the evidence in the light most favorable to the prosecution, any
rational trier of fact could have found the essentia dements of the crime beyond a reasonable
doubt.” Jackson v. Virginia 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979). We do not reweigh
the evidence but presume that the jury has resolved all conflicts in the testimony and drawn all
reasongble inferences from the evidence in favor of the state. See State v. Sheffield, 676 S.W.2d
542, 547 (Tenn. 1984); State v. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Questions about
witnesscredibility wereresolved by thejury. See Statev. Bland, 958 S.W.2d 651, 659 (Tenn. 1997).

First degree premeditated murder is defined as an unlawful, “ premeditated and intentional
killing of another.” T.C.A. 88 39-13-201, -202(a)(1). Premeditation isdefined as:

an act done after the exercise of reflection and judgment.
“Premeditation” means that the intent to kill must have been formed
prior to the act itself. It is not necessary that the purpose to kill
pre-exist in the mind of the accused for any definite period of time.
The mental state of the accused at the time the accused allegedly
decided to kill must be carefully considered in order to determine
whether the accused was sufficiently free from excitement and
passion as to be capable of premeditation.

1d. 8§ 39-13-202(d). The element of premeditation isaquestion for the jury and may be established
by proof of the circumstances surrounding the killing. Bland, 958 SW.2d a 660. Our supreme
court has delineated the following factors that demonstrate the existence of premeditation: the use
of adeadly weapon upon an unarmed victim, the particular cruelty of thekilling, declarations by the
defendant of anintent to kill, evidence of procurement of aweapon, preparations beforethe killing
for concealment of the crime, and camness immediately after thekilling. 1d.

Viewed in the light most favorable to the state, the evidence shows that the defendant
believed that the victim was an undercover agent who wastrying to tear hisfamily apart. On August
21, 2001, the defendant waited with a gun for the victim to drive past his house and then followed
him for three miles. He pulled beside the victim, who was unarmed, and shot him intentiondly in
thefaceat closerange. After the shooting, he did not stop to check on thevictim, hethrew theshells
and casings out of hiswindow while driving away, and he began mowing hisyard when he arrived
home. After first not telling his wife that he shot the victim, he later told her that he did shoot the
victim and asked her not to tell anyone about the shooting. The defendant claimshewasonly trying
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to scare the victim, but the jury chose to believe the witnesses who supported the state' s theory of
the case: that the defendant waited for thevictim, followed him, and shot him, intending to kill the
victim. The evidence is sufficient to support the defendant’ s conviction for premeditated murder.

[I. MARITAL PRIVILEGE

The defendant contends that his statementsto hiswife regarding the killing were privileged
and that the trial court erred by dlowing her testimony. Relativeto the marital communications
privilege, T.C.A. § 24-1-201(c)(1)(A)-(D) (2000) states that in a crimina proceeding, a marital
communication is privileged if:

(A) The communications originated in aconfidencethat they will not
be disclosed;

(B) The element of confidentiality is essential to the full and
satisfactory maintenance of the relation between the parties;

(C) Therdation must be one which, in the opinion of thecommunity,
ought to be sedulously fostered; and

(D) The injury to the relation by disclosure of the communications
outweighs the benefit gained for the correct disposal of litigation.

If thetrial court findsthe communicationto be privileged, it isinadmissible upon objection of either
spouse. 1d. § 24-1-201(c)(2) (2000). The trid court found that none of the factors applied and
allowed testimony regarding the defendant’ s statements to his wife about the killing.

The record supports the trial court’s finding with regard to factor (A) that the defendant’s
statementsto hiswifewere not madein confidence. See T.C.A. § 24-1-201(c)(1)(A) (2000). Both
thedefendant and the defendant’ swifetestified that the defendant told their fifteen-year-old daughter
that he killed the victim at the same time hetold hiswife. The marital privilege does not extend to
communications made to or in the presence of third parties. State v. Price, 46 SW.3d 785, 800
(Tenn. Crim. App. 2000).

Therecord supportsthetrial court’s conclusion with regard to factors (B), (C), and (D). His
wife's testimony regarding the defendant’s communications about the killing did not affect her
rel ationshipwith the defendant adversely because the evidence showsthat their marriagewasal ready
deteriorating. At thetime of the defendant’ s arrest, hiswife was no longer living with him and had
sought an order of protection against him. The record supportsthetrial court’s conclusion that the
relationship should not be sedulously fostered and that injury to it did not outweigh the benefit
gained from proving that the defendant intentionally murdered thevictim. Weconcludethat thetrial
court properly admitted the wife' s testimony into evidence._



[I1. ADMISSIBILITY OF EXHIBITS

The defendant contends that seven exhibits should not have been allowed into evidence and
that their admission by the trial court prgudiced the defendant. These exhibits consist of broken
parts of the victim’s glasses, two bags containing pellets recovered in or near the victim’'s car, a
picture of miscellaneous items recovered from the victim, and a picture of the victim after being
shot.

Initidly, we notethat the state claimsthat the defendant has waivedtheissueof admissibility
because the defendant faled to make a contemporaneous objection at trial pursuant to Rule
103(a)(1), Tenn. R. Evid., and has not cited to specific authority for hisobjectionsin hisbrief. See
Statev. Jody Sweat, No. E2000-02472-CCA-R3-CD, Sevier County, dipop. at 11(Tenn. Crim. App.
Sept. 26, 2001) (holding that the failure of the defenseto make a contemporaneous objection at the
time the state submits exhibits resultsin awaiver of theissue). At apretrial conference, however,
the defendant objected to the trial court’s admitting the seven exhibits because they would be
inflammatory. The trial court ruled on what evidence would be admissible to show that the
defendant intended to shoot the victim. We conclude that even if a defendant does not
contemporaneously object to the admission of evidence at trial, the issue is not waived if the trial
court wasapprised pretrial of the defendant’ sobjection and made definitiverulingsat that time based
upon the objection. See Goinesv. State, 572 SW.2d 644, 649 (Tenn. 1978). Asin Goines, it would
be manifestly unjust for usto apply thewaiver rulefor the defendant’ sfailure to object at trial under
the circumstances of this case. Seeid. Asfor the defendant’s brief, he does not cite any authority
specifically asheisrequiredtodo. See T.R.A.P. 27(a)(7); Tenn. Ct. Crim. App. R. 10(b). Itiseasy
to conclude, though, that he relies upon Rule 403, Tenn. R. Evid.

Relevant evidence is “evidence having any tendency to make the existence of any fact that
is of consequence to the determination of the action more probable or less probable than it would
be without the evidence.” Tenn. R. Evid. 401. Evidence showing that the defendant intended to
shoot the victim and not the bed of the victim’ struck isrelevant to show the defendant’ sintent. The
broken pair of glasses, the picture of thevictim showing theimpact of the shooting, and the volume
of pelletsfound help support the prosecution’ stheory that the killing was not an accident by showing
the close range from which the shots were fired. The picture of miscellaneous items found on the
victim, including abadge, handcuffs, and money is of questionablerelevance but itisnot prejudicial
and the defendant does not explain why we should hold that it prejudiced him.

Rule 403, Tenn. R. Evid., states, “Although relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger of unfair prejudice [or] confusion of the
issues....” Thedefendant never asserts how the evidence he challengesisprgjudicial. Instead, the
defendant lists the seven exhibits and states summarily that they are prejudicial without explaining
why they prevented him from recelving afair trial. We conclude that any possible prejudice could
not substantially outwei gh the probative val ue of the state showing that the defendant shot thevictim
at very dose range, indicating an intent to kill the victim.



V. JURY INSTRUCTIONS

The defendant contends that the trial court erroneously instructed the jury on the definition
of “knowing” when it charged the jury on second degree murder. Thetrial court hasaduty “to give
acomplete charge of the law gpplicable to the facts of acase.” Statev. Harbison, 704 SW.2d 314,
319 (Tenn. 1986); see also Tenn. R. Crim. P. 30. Thetrial court must describe each element of an
offense and define the element in connection with that offense. See State v. Cravens, 764 SW.2d
754, 756 (Tenn. 1989). A chargeis prgudicial error if it fails to “submit the legal issues or if it
misleads the jury asto the applicable law.” State v. Hodges, 944 S.\W.2d 346, 352 (Tenn. 1997).
“[The] defendant has a constitutional right to a correct and complete charge of the law.” State v.
Tedl, 793 SW.2d 236, 249 (Tenn. 1990).

In State v. Page, 81 SW.3d 781, 787 (Tenn. Crim. App. 2002), this court noted that second
degree murder is a result-of-conduct offense and held that a trial court errs if it includes the
nature-of-conduct or nature-of-circumstances definitions of “knowingly” in its charge to the jury.
Inthis case, the defendant’ s mental state is contested because he contends that he never intended to
kill the victim and that the killing was not a“knowing” one. The defendant claims that the tria

court’s“knowing” instruction isimproper under Page, but does not explain how thejury instruction
isimproper under Page. Thetrid court’sjury charge with regard to second degree murder dates:

Any person who commits second degree murder is guilty of
acrime.

For you to find the defendant guilty of this offense, the state
must have proven beyond a reasonable doubt the existence of the
following essentia elements:

(1) that the defendant unlawfully killed the alleged victim;
and
(2) that the defendant acted knowingly.

“Knowingly” meansthat aperson actsknowingly with respect
to aresult of the person’s conduct when the person is aware that the
conduct is reasonably certain to cause the resullt.

The requirement of “knowingly” is also established if it is
shown that the defendant acted intentionally.

The term “intentionally” has already been defined.



This jury charge properly instructs the jury that the defendant must be aware that his conduct is
reasonably certain to have the requisite result for the defendant to be found to have a “knowing”
mens rea.

Based upon theforegoing and the record asawhol e, we affirm thejudgment of thetrial court.

JOSEPH M. TIPTON, JUDGE



