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OPINION

On October 4, 1999, the Defendant pled guilty to especially aggravated robbery and agreed
to serveafifteen-year sentence. He subsequentlyfiled apetition for post-conviction relief, inwhich
he alleged that the guilty plea was coerced by his attorney and involuntary and that he did not
understand the nature of the charge againg him. On January 29, 2001, the trial court granted the
Defendant post-conviction relief because at the time of the guilty plea, Tennessee Rule of Criminal
Procedure 11 was not substantially complied with; therefore, the Defendant’s plea could not be
deemed voluntary. On remand, the trial court appointed Brett Stein, the attorney who represented
the Defendant on his post-conviction proceeding.



On May 28, 2002, the Defendant again pled guilty to especially aggravated robbery and
agreed to a seventeen-year sentence, which was to be served at one-hundred percent due to the
Defendant’s status as a violent offender. The Defendant thereafter filed a petition for post-
conviction relief. After conducting an evidentiary hearing, the trial court denied the Defendant’s
petition. It isfrom the order of thetria court denying the Defendant post-conviction relief that he

appeals

The Defendant argues that he was denied the effective assistance of counsd while he was
deciding whether to enter aguilty plea. Both the Sixth Amendment to the United States Constitution
and Article I, section 9 of the Tennessee Constitution guarantee a defendant the right to
representation by counsel. See Statev. Burns, 6 S.\W.3d 453, 461 (Tenn. 1999); Baxter v. Rose, 523
S.W.2d 930, 936 (Tenn. 1975). Thisright to counsel includes the right to effective counsel. See
Strickland v. Washington, 466 U.S. 668, 686 (1984); Burns, 6 SW.3d at 461; Baxter, 523 S.W.2d
at 936.

To sustain a petition for post-conviction relief, a defendant must prove his or her factual
allegations by clear and convincing evidence at an evidentiary hearing. See Tenn. Code Ann. 8 40-
30-210(f); Momon v. State, 18 SW.3d 152, 156 (Tenn. 1999). Upon review, this Court will not re-
weigh or reevaluate the evidence beow; all questions concerning the credibility of witnesses, the
weight and value to be given their testimony, and the factual issues raised by the evidence are to be
resolved by thetrial judge, not the appellate courts. SeeMomon, 18 S.W.3d a 156; Henley v. State,
960 S.W.2d 572, 578-79 (Tenn. 1997). The trid judge’s findings of fact on a petition for post-
conviction relief are afforded the weight of ajury verdict and are conclusive on appeal unless the
evidence preponderatesagaing those findings. SeeMomon, 18 SW.3d & 156; Henley, 960 S.W.2d
at 578-79.

To determine whether counsel provided effective assistance at trial, the court must decide
whether counsel’s performance was within the range of competence demanded of attorneys in
criminal cases. See Baxter, 523 SW.2d at 936; Hicksv. State, 983 S.W.2d 240, 245 (Tenn. Crim.
App. 1998). To succeed onaclaimthat hisor her counsel wasineffective a trial, adefendant bears
the burden of showing that counsel made errors so serious that he or she was not functioning as
counsel as guaranteed under the Sixth Amendment and that the deficient representation prejudiced
the defendant resulting in a failure to produce a reliable result. See Strickland, 466 U.S. at 687,
Burns, 6 SW.3d at 461; Hicks, 983 SW.2d at 245. To satisfy the second prong, the defendant must
show areasonabl e probability that, but for counsel’ s unreasonable error, thefact finder would have
had reasonéable doubt regarding the defendant’s guilt. See Strickland, 466 U.S. & 694-95. This
reasonabl e probability must be “ sufficient to undermine confidencein the outcome.” 1d. at 694; see
asoHarrisv. State, 875 S.W.2d 662, 665 (Tenn. 1994); Owensv. State, 13 SW.3d 742, 750 (Tenn.
Crim. App. 1999).

Thistwo part standard of measuring ineffective assistance of counsel also appliesto clams
arising out of the plea process. See Hill v. Lockhart, 474 U.S. 52, 57 (1985). The prejudice
requirement ismodified so that the defendant “ must show that thereis areasonable probability that,
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but for counsel’ serrors, hewould not have pleaded guilty and would haveinsisted on going totrial.”
Id. at 59; see also Hicks, 983 S.W.2d at 246.

When reviewing trial counsel’ sactions, this Court should not use the benefit of hindsight to
second-guess trial strategy and criticize counsel’ s tactics. See Hellard v. State, 629 SW.2d 4, 9
(Tenn. 1982); Owens, 13 SW.3d at 749. Counsel’ salleged errors should bejudged at the time they
were made in light of al facts and circumstances. See Strickland, 466 U.S. a 690; Hicks, 983
S.W.2d at 246.

We now briefly review the facts outlined by the district attorney general at the second plea
acceptance hearing. On September 4, 1998, at about 6:30 p.m., the Defendant entered a service
station. The attendant who was working recognized the Defendant as having been in the store on
prior occasions. The Defendant waited around the market for approximately thirty minutes before
demanding money and attacking the gas station attendant with aknife. Therobbery wasinterrupted
by a customer, and the victim was able to escape after suffering multiple stab wounds. The
Defendant took money from the cash register and fled. Hewas observed leaving the gas station and
going into nearby woods. The police located the Defendant some time later. In his pockets were
blood-stained money and aknife case. No knife was found.

The Defendant told the police that he had beenin the store, but hedid not robit. Infact, he
said that he helped the wounded victim off the floor, which explained the presence of blood on his
money. Witnesses who saw the Defendant |eave the convenience store identified him as the man
they saw.

The Defendant argues that his attorney was ineffective because he failed to adequately
preparefor trial: he did not review the tape of the preliminary hearing or request atranscript of the
preliminary hearing; he did not request the appointment of an investigator or any other expert; hedid
not subpoenadefense witnesses; hefailed to interview the victim or the State’ switnesses; hedid not
prepare the Defendant to testify; he relied on discovery from the public defender’ s office; he did not
request hearing dates on the pretrial motions he filed; he did not make an effort to suppress the
victim’ sidentification of the Defendant; he did not file amotion to have the Defendant’ s previous
felony convictionsruled inadmissible; and he did not adequately communi cate with the Defendant.
The Defendant states in his brief that, while each of the above-enumerated complaints may not
constitute the ineffective assistance of counsel, their cumulative effect creates a “reasonable
probability that the outcome of the cases would have been different.”

The Defendant’s former attorney, Brett Stein, testified at the evidentiary hearing that he
represented the Defendant with respect to hisfirst post-conviction petition and hissecond guilty plea.
After thetria court granted the Defendant’ s first post-conviction petition, Mr. Stein arranged for a
psychiatric evaluation of the Defendant. In preparation for the Defendant’ strial, Mr. Steinreceived
afile from the public defender’ s office, which had previously represented the Defendant. He dso
testified that he had access to the State's file. Mr. Stein explained that he did not request the
appointment of aninvestigator because he thought it was unnecessary, given thelikely testimony of
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the State’s witnesses. Mr. Stein stated that, due to his prior work for the Defendant at the post-
conviction stage, hewaswell-acquai nted with thefactsof the case and what the witnesseswould say.
When asked how much time he spent preparing for the Defendant’s trial, Mr. Stein responded,
“Three or four hours.”

Mr. Stein filed amotion to suppress the statement that the Defendant gaveto the police, and
he predicted that, had the case goneto trial, the Defendant would havetestified. Mr. Stein stated that
hedid not review what the Defendant would say; they simply discussed the facts of the casewith the
understanding that the Defendant must betruthful. 1f the Defendant had chosen to testify, Mr. Stein
would have requested a hearing to determine whether his prior convictions were admissible. Mr.
Stein admitted that he never spokewith the victim, but he explained that he learned everything the
victim was going to say through discovery.

On cross-examination, Mr. Stein testified that the Defendant’s theory was that he was
drinking, smoking crack cocaine, and playing cards at a convenience store. When the victim made
ahomosexud advance toward him, the Defendant defended himself by stabbing the victimwith a
knife. The Defendant’ s podtion wasthat he committed an aggravated assault, but not withtheintent
to rob thevictim.

The Defendant testified that Mr. Stein put a great ded of pressure on him to plead guilty.
He aso maintained that he was under the influence of several medications, which rendered his plea
involuntary.*

The order of thetrial court denying the Defendant post-conviction relief included extensive
findings of fact regarding each of the Defendant’ s allegations. Thetrial court found that the proof
did not support the Defendant’ sfactual dlegationsand that the Defendant’ sguilty pleawasknowing
and voluntary. The evidence does not preponderate against the findings of the trid court.

The crux of the Defendant’ s ineffective assistance of counsd claimisthat Mr. Stein failed
to adequately prepare for the Defendant’ strial. However, we conclude that the Defendant has not
satisfied either prong of the Strickland test. First of all, the Defendant has failed to show that Mr.
Stein made errors so seriousthat he was not functioning ascounsel. Although the Defendant alleges
that Mr. Stein was not sufficiently prepared for trid, it is obvious from the record that Mr. Stein
understood the facts of the case and the Defendant’ s theory of what happened. Mr. Stein attempted
to suppress the Defendant’ s satement to police. Furthermore, he requested a pre-trid psychiatric
evaluation of the Defendant, following which the Defendant was declared competent to stand trial.
Although Mr. Stein admitted that he did not personally attempt tointerview thevictim or the State’s
other witnesses, he was granted access to the State's file, and he knew the subject matter of the
witnesses' testimony. Furthermore, the Defendant failed to demonstrate that anything would have

1W hile not raised as an issue on appeal, we note that the trial court determined that the Defendant’ s testimony
that he was high on medication at the time of his plea was not credible, a finding to which this Court gives deference.
See Momon, 18 SW.3d at 156.
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been gained by Mr. Stein personally interviewing the witnesses. Likewise, the Defendant failed to
show how Mr. Stein’ s failure to request the appointment of an investigator or other expert worked
to hisdetriment. The Defendant also complainsthat Mr. Stein did not subpoena any witnesses, but
these witnesses did not testify at the evidentiary hearing. The Defendant simply stated that they
would have explained that the money the police found on him was from a check he cashed.

Second, the Defendant failed to show a reasonable probability that, but for Mr. Stein’s
alleged errors, he would not have pleaded guilty and would have insisted on goingto trial. Hedid
not testify that he would have insisted on going to trial, and he fails to allege such in his brief.
Therefore, the Defendant hasfailed to show that Mr. Stein committed serious errors as his attorney
or that, but for the errors, hewould not have pleaded guilty. Accordingly, thisissueiswithout merit.

Thetria court’s denial of the Defendant’s petition for post-conviction relief is affirmed.

DAVID H. WELLES, JUDGE



