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OPINION
|. Facts

The parties stipulated to the factsthat occurred on the day the search warrant in this casewas
executed, and thefollowingfactsaretaken fromthat stipulation. The Detectiveexecuting thesearch
warrant, Bryan Bishop, entered ares dence that was “being resided in or occupied and possessed by
Ronnie Nasser and a heavy set black male known as ‘Biggi€'” to search for “certain property . . .
[including] [c]ocaine, currency, lists of names, monies, amounts of drugs sold or fronted, address
or phone books or lists of same, photographs, video recordings, titles or financial documents,
documents relating to the rental, purchase, or occupancy of real estate or services for same, tax
returns. ...” The residence searched was owned by Nassar and the Defendant, who was the mae



listed in the search warrant as “Biggie’ and who paid many of the bills at that residence as “ part of
his staying there.”

Upon entering theresidence, the Detective gave acopy of the search warrant to Nasser, aco-
defendant, in the presence of Joyce Fleenor, another co-defendant. The Defendant was not given a
copy of the search warrant nor was he in the room when Nasser was given a copy. At the time of
the execution of the search warrant, the Defendant was in “another room.” Later, the SWAT team
entered the room in which the Defendant was|ocated and handcuffed the Defendant. The Detective
read the Defendant Miranda warnings.

The Defendant filed a motion to suppress the evidence found pursuant to the search and the
statement that he gave to police subsequent to the search, claiming that the search was illega
because police violated Tennessee Rule of Criminal Procedure 41, which governs the execution of
search warrants, and that his statement was “fruit of the poisonous tree.” At the hearing on the
motion to suppress, the parties made the aforementioned stipulation. Additionally, the Detective
testified that, during the search, the evidence collected was kept on the “ evidence recovery log,” a
copy of which he attached to the copy of the search warrant left with Nasser. The Detective also
testified that he did not give acopy of the evidence recovery log to the Defendant. After the hearing,
thetrial court denied the Defendant’ smotion, and the Defendant pled nol o contendere to the charges
againg him, reserving a certified question of law regarding the trial court’s denid of his motion to
suppress. Thereafter, thetrial court sentenced the Defendant to two concurrent ten year sentences.
The Defendant now appeass.

[I. Certified Question of Law

The Defendant contends that because he was a named person who was to have resided,
occupied, and been in possession of the premises described in the search warrant, that he was
required to get acopy of the search warrant and that, because he did not receive a copy, the search
wasillega. Because this appeal comes before us as a certified question of law, pursuant to Rule
37(b) of the Tennessee Rules of Criminal Procedure, we must first determine whether the question
presented is dispositive. Tennessee Rule of Criminal Procedure 37(b) provides, in pertinent part,
that:

An appeal liesfrom any order or judgment in a crimina proceeding where the law

provides for such appeal, and from any judgment of conviction . . . upon a plea of

guilty [if] . . . [the] Defendant entered into a plea agreement under Rule 11(e) but

explicitly reserved with the consent of the state and of the court the right to appeal

a certified question of law that is dispositive of the case and the following

requirements are met:

(A) The judgment of conviction, or other document to which such judgment refers

that is filed before the notice of appeal, must contain a statement of the certified
guestion of law reserved by the defendant for appellate review;
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(B) The quedtion of law must be stated in the judgment or document so asto identify
clearly thescope and limits of the legal issue reserved;

(C) Thejudgment or document must reflect that the certified question was expressly
reserved with the consent of the state and the trial judge; and

(D) Thejudgment or document must reflect that the defendant, the state, and thetrial
judge are of the opinion that the certified question is dispositive of the case. . . .

Tenn. R. Crim. P. 37(b)(2); see State v. Preston, 759 S.\W.2d 647, 650 (Tenn. 1988). The record
evinces that all of the requirements of Rule 37 are clearly met, and the only issue about which
discussion is necessary is whether the certified question of law isdispositive of the case. We have
stated that a dispositive issue is one where the appellate court “ must either affirm the judgment or
reverse and dismiss. A guestion is never dispositive when [the appellate court] might reverse and
remand for trial .. .."” Statev. Wilkes, 684 SW.2d 663, 667 (Tenn. Crim. App. 1984).

The certified question of law, as stated in the judgment of the lower court, is:

That the Trial Judge erred in denying defendant’ s motion to suppress evidence and
statementsobtained by the Second Judicial District Drug Task Forcewhileexecuting
a search warrant on June 23, 2001. The defendant contends that the evidence and
statements were obtained illegally in that the officers executing the search warrant
did not comply with the provisions of the Rules of Criminal Procedure41(c) and (d).
Specificdly, the officers failed to serve or read a copy of the search warrant on the
defendant and did not leave the defendant a receipt for the selzed property.

The State, the Defendant, and the trial court all opined that these issues are dispositive of the case,
and we agree. Accordingly, we now address whether the trial court erred when it denied the
Defendant’ s motion to suppress.

[I1. Motion to Suppress

The Defendant contends that the trial court erred when it denied his motion to suppress
evidence obtained from the allegedly illegal search. The standard of review for a trid court’s
findings of fact and conclusions of law in a suppression hearing was established in State v. Odom,
928 SW.2d 18 (Tenn. 1996). This standard mandates that “a trial court’s findings of fact in a
suppression hearing will be upheld unless the evidence preponderates otherwise.” 1d. at 23. The
prevailing party inthetrial court is“entitled to the strongest | egitimate view of the evidence adduced
at the suppression hearing aswell asall reasonable and |l egitimateinferencesthat may bedravnfrom
that evidence.” Id. Furthermore, “[q]uestions of credibility of the witnesses, the weight and value
of the evidence, and resolution of conflictsin the evidence are matters entrusted to thetrial judge as
thetrier of fact.” 1d. However, this Court reviewsthetrial court’ s application of thelaw to thefacts
de novo, without any deference to the determinations of thetrial court. Statev. Walton, 41 SW.3d
75, 81 (Tenn. 2001). The question of whether Tennessee Rule of Criminal Procedure 41 requres
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supression of the evidence in this case is a question of law that we review de novo with no
presumption of correctness afforded to the judgment of the court below. Statev. Coffee, 54 SW.3d
231, 232 (Tenn. 2001).

Clearly, if the search were, as the Defendant contends, illegal, the trid court improperly
denied the Defendant’ s motion; therefore, we must now decide whether the search was conducted
in compliance with the Tennessee Rules of Criminal Procedure. The Defendant contends that the
officers failed to comply with Tennessee Rule of Criminal Procedure 41, which governs the
execution of search warrants, in two ways: (1) by not giving him a copy of the search warrant; and
(2) by not giving him a copy of the receipt of items taken from the premises. The Defendant relies
on section (c) and (d) of Rule 41 to support his contention. Section (c) states, in pertinent part:

The magistrate shall prepare an original and two exact copies of the search warrant,
one of which shall be kept by the magistrate as a part of his or her official records,
and one of which shall be left with person or persons on whom the search warrant is
served.

The pertinent part of section (d) states:

The officer taking property under the warrant shall giveto the person from whom or
from whose premises the property was taken a copy of the warrant and areceipt for
the property taken or shal leave the copy and receipt at a place from which the
property was taken.

The Tennessee Supreme Court stated that the intent of Rule 41 is to “secure the citizen
againg carel essnessand abusein theissuance and execution of searchwarrants.” Coffee, 54 S.\W.3d
at 233; see Talley v. State, 208 Tenn. 275, 278, 345 SW.2d 867, 869 (1961) (discussing Tennesee
Code Annotated section 40-518, the statute from which Rule 41 isderived). It aso stated that the
language of the Ruleis plain and is mandatory. Coffee, 54 SW.3d a 233; State v. Steele, 894
SW.2d 318, 319 (Tenn. Crim. App. 1994); see Johnson v. State, 208 Tenn. 620, 622, 348 SW.2d
295, 296 (1961) (discussing Tennessee Code Annotated section 40-518). Further, thiscourt hashdd
that “Rule 41(d) of Tenn. R. Crim. P. requiresonly that the officer give acopy of thewarrant ‘to the
person from whom or from whose premisesthe property wastaken.” The officer herecompliedwith
that by giving a copy to co-defendant . . . .” State v. Woods, CCA No. 4, 1988 WL 115987, at *1
(Tenn. Crim. App. Oct. 4, 1989, at Jackson).

We find that the language of Tennessee Rule of Crimind Procedure 41 is dear and plainly
states that a copy of the search warrant and receipt need not be given to every party named in the
search warrant, as the Defendant contends, but must be given to “the person from whom or from
whose premises the property was taken.” (Emphasis added). The parties stipulated that the
Detectivein the case under submission gave acopy of thewarrant to Nasser, aco-defendant who was
present at the time of the search and who was the owner of the premises searched. Thetrial court
found that the Detective gaveacopy of the“receipt,” or “evidencerecoverylog,” to the co-defendant
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at the conclusion of the search, and the Defendant presents no evidence to contradict this finding.
Accordingly, wefind that the search was conducted incompliance with Rule 41 in that acopy of the
warrant and recei pt were | eft with aperson from whose premi sesthe property wastaken. Therefore,
the judgment of the trial court is AFFIRMED.

ROBERT W. WEDEMEY ER, JUDGE



