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OPINION

Factual Background

At approximately dusk on April 7, 1995, thevictim, L.M.F.,' who was nine-years-old at the
time of the incident and who was living at 1044 Chickamauga Avenue in Nashville, Tennessee,
walked from her residence to a nearby Revco Drug Store to purchase some earrings. During her
walk tothe Revco, she saw the defendant leave hisresidence at 1042 ChickamaugaAvenueand walk
towards the Revco, aswell. The victim recognized the defendant because she had seen him in her
neighborhood several times. She testified that he was wearing ared tank top and jean shorts with
carpenter pockets.

The victim entered the store and purchased some earrings and candy. The defendant
purchased a bottle of malt liquor and some cigarettes and exited the store before the victim. After
thevictim exited the store and was preparing to crossthe street, the defendant stopped the oncoming
traffic, allowing her to cross. As the victim approached an aley on Chickamauga Avenue, the
defendant grabbed the victim from behind, covered her mouth, and steered her into the alley. The
victim attempted to flee from the defendant, but the defendant thwarted the victim’s escape by
throwing arock at the victim, hitting her in her back. The defendant then ordered the victimto lie
down and removed his shorts and the victim'’s shorts and underpants. The defendant touched the
victim on her stomach and her vagina and then penetrated her anadly with his penis.

After the attack, the victim reported the incident to her father who in turn contacted the
police. Thevictim related the details of her attack to a female police officer and was subsequently
transported to General Hospital for care. The victim was transferred via ambulance from General
Hospital to Vanderbilt Hospital, where a physician put the victim under general anesthesiain order
to examine her and create a rape kit. The physician who examined the victim reported that the
victim had sustained two injuries, awedt to her back which was consistent with an injury resulting
from athrown rock, and tears to her anus, which were caused by penetration and consistent with
damage caused by penile penetration.

Another resident of 1042 ChickamaugaAvenue, TeresaGooch, testified at trial. Ms. Gooch
reported that on the day of theincident, the defendant | eft their residence to purchase some cigarettes
for her grandmother, another resident. However, the defendant was gone for an unusually long
amount of time, and when he did return, his shorts were muddied. Ms. Gooch testified that the
defendant attempted to enter the bathroom to change his clothing, but was unableto do so because
Ms. Gooch’ smother, dso aresdent, was in the bathroom. The defendant then changed his clothes
in thehadlway, Ms. Gooch assumed, and entered his bedroom, where Ms. Gooch was seated. Once
in the bedroom, he placed his soiled shorts and shirt partially under hisbed. The police arrived at
1042 Chickamauga Avenue shortly thereafter looking for someone matching the defendant’s
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description. During their search of the house, Ms. Gooch directed the police to the defendant’s
clothing next to hisbed, which the police seized along with the defendant’ s shoesand apartial ly full
malt liquor bottle.

The police sent both the defendant’s and the victim’s clothing to laboratories for DNA
testing. Lab technicians concluded that only the victim’ sDNA wasfound on the victim’sclothing,
but that the victim could not be excluded as the source of DNA on the defendant’s clothing. No
semen or sperm were found on the victim’s or defendant’ s clothing nor in the victim’s rape kit.

Ricky Knight, Ms. Gooch’ sfather, also resided at 1042 Chickamauga Avenue. Mr. Knight
testified that after the defendant had left to purchase cigarettes on the day of the incident and had
been gone for an unusually long amount of time, he looked for the defendant on Gallatin Road but
failed to find him. When Mr. Knight | eft the house againto walk to the nearby Burger King, he saw
ayoung girl emerging from an aley and a man whom he was unable to identify behind her. Ms.
Gooch testified that after the defendant returned to their residence, he had a conversation with Mr.
Knight that Ms. Gooch overheard. Mr. Knight told the defendant that he was*“ pitiful for messing
with the little white girl,” to which the defendant responded that “everybody fool with her.”

Shortly after the incident, the victim failed to identify the defendant as her perpetrator in a
line-up. However, hisappearance on the day of the lineup was different from his appearance on the
day of theincident. On the day of the incident, the defendant was freshly shaven and wore his hair
downina*“Jerry curl” style. On the day of the lineup, the defendant had stubble and was wearing
his hair back in aponytail. The victim was able to identify the defendant as her perpetrator at the
firsttrial. However, the victim was unable to identify the defendant at the second trial and testified
that her memory of her experience as a nine-year-old was less clear now with the passage of seven
years. Additionally, she assumed that her perpetrator’s appearance had also changed with the
passage of those seven years. She further affirmed that she had testified truthfully at her firg trial.

At the conclusion of proof, the jury found the defendant guilty of both rape of a child and
aggravated sexual battery. Asnoted above, pursuant to a sentencing hearing, thetrial court ordered
the defendant to serve a thirty-five year aggregate sentence consisting of consecutive sentences of
twenty-five years for his rape of a child conviction to be served at 100% and ten years for his
aggravated sexual battery conviction to be served at 30%. Asnoted earlier, the defendant raisesfive
issuesinthisappeal; he challengesthe propriety of (1) theintroduction of thevictim’ sidentification
of the defendant in hisfirst trial, (2) the admission of certain hearsay as an adoptive admission, (3)
thejury instruction regarding conceal ed evidence, (4) the allowance of two separate convictionsfor
rape of a child and aggravated sexual battery, and (5) his sentence.

Admission of Victim’s Prior |dentification of Defendant from First Trial

The defendant argues that the trial court erred by allowing the state to introduce hearsay
evidence of the victim'’s identification of the defendant as her perpetrator during the first trial on
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thesecharges. “*Hearsay’ isastatement, other than one made by the declarant whiletestifying at the
trial or hearing, offered in evidenceto provethetruth of the matter asserted.” Tenn. R. Evid. 801(c).
Asageneral rule hearsay isnot admissible at trial except as provided by the rules of evidence or
otherwise by law. See Tenn. R. Evid. 802. However, “[t]he determination of whether a statement
is hearsay and whether it is admissible through an exception to the hearsay rule isleft to the sound
discretion of thetrial court.” Statev. Stout, 46 S .W.3d 689, 697 (Tenn. 2001). Assuch, this Court
will not reverseatrial court’ sruling regarding the admission or exclusion of hearsay evidence absent
aclear showing that the court abused its discretion. Seeid.

In theinstant case, thetrial court found that the victim’ s statement of previousidentification
was admissible under Tennessee Rule of Evidence 803(1.1), which allows admission of “[d]
statement of identification of a person made after perceiving the person if the declarant testifies at
the trial or hearing and is subject to cross-examination concerning the statement.” Tenn. R. Evid.
803(1.1). When ruling on the admissbility of this statement of prior identification, the trial court
also relied on State v. Stout, 46 S.W.3d 697 (Tenn. 2001). When discussing the admissibility of
certainhearsay statementsunder Rule803(1.1), the supreme court enumerated four requirementsthat
must be met before the statement could beintroduced. Seeid. at 698. That party seeking admission
of the statement must establish

(1) that the declarant made an identification of a person;

(2) that the identification was made after perceiving the person;

(3) that the declarant testified at the hearing or trial in which the prior
identification was introduced; and

(4) that the declarant was subject to cross-examination about the statement.

Id. The court also relied on the discussion of Rule 803(1.1) in the treatise Tennessee Law of
Evidence. This treatise explains the policy behind Rule 803(1.1), stating that the rule alows
admission of adeclarant-witness' sprior identification as substantive evidence because the declarant-
witnessis testifying and available for cross-examination at the time of the admission of this prior
identification. See Neil P. Cohen et a., Tennessee Law of Evidence § 8.05[2] (4" ed. 2000).
According to Tennessee L aw on Evidence, this exception istypically used in criminal caseswhere
awitnessmakesan out of court identification of the defendant and then | ater identifiesthe defendant
againincourt. Seeid. Thewitness searlier statement of identification may then be admitted under
Rule803(1.1). Seeid. Theearlier identification was made closer in timeto the incident for which
the defendant is being tried, and the admission of this earlier identification essentially bolsters the
credibility of the witness who made both identifications. Seeid. However, in this scenario, the
authors of Tennessee L aw of Evidence opine that thereis normally no great need for the admission
of the earlier statement of identification since the witness who made the earlier identification
identifies the defendant at trial, aswell. Seeid. Rather, the need for the admission of a statement
of earlier identification arises when the declarant-witness ether “ cannot (or pretends to be unable
to) identify the accused in the courtroom.” Id. In such arareinstance, an extreme need for the
admission of the out-of-court statement is created. Seeid.




Thefacts of the present case constitute such arare case necessitating the need for admission
of the victim's earlier statement of identification. The state sought to introduce the victim'’s prior
statement of identification from the defendant’ sfirst trial after the victim testified during the second
trial that she was not able to positively identify the defendant since the defendant’ s appearance had
undoubtedly changed in the seven years between the incident and the current trial. The victim
testified that when she identified the victim during the last trial, she had been truthful. Thus, since
the victim was nine-years-old at the time of the incident and eleven-years-old at thetime of thefirst
trial, thetrial court reasonably allowed introduction of thevictim'’ sprior identificationin light of the
fact that at the trial at issue here the now sixteen-year-old victim was unable to identify the
defendant. Moreover, whilethe statement at issue wasintroduced at the conclusion of the victim’'s
tesimony, the victimwasavailablefor cross-examination by defense counsel about the truthful ness
of this prior identification.

Thedefendant argues, ashedid a trial, that the victim’ s statement was not admissible under
803(1.1) becausethe rule does not contemplae the admission of aprior inconsistent statement. The
defendant characterizesthevictim'’ sstatement of prior identification asaprior inconsi stent statement
based on the victim'’ sinability to identify the defendant at his second trial. See Tenn. R. Evid. 613.
We disagree. We do not find that the victim’ stestimony at the second trial in which she stated that
shewas unabl eto identify the defendant dueto a change in his appearance over asignificant amount
of timeisinconsistent with her identification of the defendant at hisfirst trial, only two years after
the rape and sexual battery. Accordingly, we find that Rule 803(1.1), which specifically
contemplates the factual scenario in the instant case, see Neil P. Cohen, et al., Tennessee L aw of
Evidence § 8.05[2] (4™ ed. 2000), is the proper rule governing the admission of the victim’s prior
identification of the defendant when she was unable to identify him at alater court proceeding due
to the lapse of five years.

Defendant’s Adoptive Admission

The defendant alleges that the trial court erred by admitting Ms. Gooch'’s testimony
recounting Ricky Knight's accusation of the defendant and the defendant’s response to that
accusation. The defendant contendsthat Mr. Knight’s accusation is “rank hearsay” that doesnot fall
within the purview of any evidentiary rule allowing its admission. The trial court admitted Mr.
Knight’ sstatement and the defendant’ sresponseto the statement under Tennessee Rule of Evidence
803(1.2)(B).

Rule 803(1.2)(B) provides a hearsay exception for “a statement in which the party has
manifested an adoption or belief initstruth.” Tenn. R. Evid. 803(1.2)(B). Ms. Goochtestified that
she overheard a conversation between Mr. Knight and the defendant that took place shortly after the
defendant returned from his errand to Revco. Shetestified that Mr. Knight told the defendant that
he was “ pitiful for messing with alittle white girl,” to which the defendant responded, “whatever,
man, everybody fool [sic] with her.” Wefind that thetrial court properly found that these statements
areadmissibleunder the hearsay exception for adoptive admi ssionsbecause the defendant’ sresponse
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to Mr. Knight's accusation indicated that he was admitting that he had indeed “messed with” the
victim. Seeid.

Thedefendant arguesthat these statements areinadmissible under Rule 803(1.2)(B) because
thisrule requires that a prerequisite to the admission of the defendant’ s adoptive admission is that
the statement to which the defendant i s responding be either non-hearsay or fall within arecognized
exceptiontothehearsay rule. Hearguesthat Mr. Knight’ sstatement isrank hearsay and accordingly
bars the admission of the defendant’ s response to that statement. However, we can find no such
requirement in either the text of Rule 803(1.2)(B) or in any caselaw discussing the admissibility
requirementsfor statementsadmitted under thisrule. See Tenn. R. Evid. 803(1.2)(B); see, e.q., State
v. Heflin, 15 SW.3d 519 (Tenn. Crim. App. 2000) (finding that a witness's testimony recounting
the defendant’ s agreement to statements made by his co-defendant was admissible under Rule
803(1.2)(B)); State v. Roland John Welch, No. 01-C-01-9601-CC-00005 , 1997 WL 414418, at *4
(Tenn. Crim. App. at Nashville, July 23, 1997) (finding that a witness's testimony recounting the
defendant’s co-congpirator’'s statements expressing his criminal intent and the defendant’s
subsequent silence and transportation of his co-conspirator to the crime scene was admissible, inter
alia, under Rule 803(1.2)(B)). Thus, the defendant’ s argument lacks merit.

Propriety of Jury Instruction Regarding Concealed Evidence

The defendant argues that the trial court erroneously instructed the jury that if it found that
the defendant had indeed concealed or attempted to conceal evidence of his crimes, the jury could
decide what weight to give that finding and it could infer guilt from the attempted or actual
concealment of evidence. The defendant objects to this instruction now, as he did at trial, on the
basis that the instruction is not supported by the evidence introduced at trial. The defendant made
this same allegation of error in his direct appeal of hisfirst trial. See State v. Randall Scott, No.
01C01-9708-CR-00334, 1999 WL 547460, at *14 (Tenn. Crim. App. at Nashville, July 28, 1999).
However, in hisinstant appeal, the defendant seemsto assert that Ms. Gooch'’ s testimony reporting
that the defendant changed from his soiled clothing when returning from his errand and put this
clothing under his bed is substantially different from her testimony at his first trial, thus requiring
our reconsideration of theissue. Specifically, the defendant assertsthat Ms. Gooch testified during
cross-examination that the defendant’ sclothing wasvisibleto anyonewho entered hisbedroom, thus
making a finding that the defendant concealed or attempted to conceal his clothing insupportable.

Thelaw-of-the-casedoctrinebars appellate consideration of issuesthat havebeen previously
determinedin an earlier appeal of thesamecase. See Statev. Preston Carter, No. W2000-02204-SC-
DDT-DD, 2003 WL 22146113, at *5 (Tenn., Sep. 18, 2003) (Southwest Reporter cite not yet
available) (citing Statev. Jefferson, 31 S.W.3d 558, 561 (Tenn. 2000)). Asintheinstant case, when
aninitial appeal resultsin aremand for anew trial, in thenew trid and any subsequent apped s, both
thetrial and appellate courts are bound by the earlier appellate decisions. Seeid. Reconsideration
of the previously adjudicated issueisonly warranted if, inter alia, the evidence offered at the second
hearing is substantially different from the evidence offered at the initial proceeding. Seeid.
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Wedo not find that Ms. Gooch’ stestimony at the second trial substantially differed from her
testimony at the second trial. During thefirst trial, Ms. Gooch testified that after the defendant had
changed his clothing, he “hid the soiled clothes under the bed.” Randall Scott, 1999 WL 547460,
at *14. During the second trid, Ms. Gooch testified during direct examination that after changing
his clothing, the defendant “ put [his soiled clothes] up under the bed.” During cross-examination,
the following colloquy took place between the defense attorney and Ms. Gooch:

Q: ....Now if I understand you correctly, you are saying that upon coming back
into the room, he hid these clothesthat you' ve just identified underneath the
bed?

Yes, sir.

That iswhat you are saying?

Uh-huh (meaning yes).

All right, and it was necessary for you to pull them out and show them to the

police who couldn’'t see them otherwise; is that right?

They didn’t let me pull them out. | pointed them out.

All right, but the police could not see these clothes because they were

hidden?

| guessnot. They asked mewherethey wasat [sic] and | told them up under

the bed.

Well, that is what | am trying to understand, ma am. | want to understand

that these things had been hidden underneath the bed or if they were laying

[sic] out there where the police officers could just look them straight up and

see them; which way?

A: Actudly, it was like underneath, you know, half way like. Y ou could see
them if you go [sic] in the room and just peep up under the bed. They wasn't
[sic] al theway up under. They was[s€c], you now, close by, like up, when
you coming towards.

Q: If | had walked into that room, without you helping, and | had |looked around
that room, would | have been able to see those garments that you are telling
us about?

A: Yes, sir, you would have been &ble to seethem.

> O» Q202

Q

Ms. Gooch’ stestimony seemsto indicate that the defendant’ s clotheswere at |east partially hidden,
but perhaps visible if one was to “peep up under the bed.” Ms. Gooch did not testify that the
defendant had not hidden his clothes, and thus we cannot say that her testimony “substantially
differed” from her testimony at the defendant’s first trial. Even assuming, arquendo, that Ms.
Gooch's tegimony is substantially different from her earlier testimony thus warranting our
reconsideration of this issue, we find that Ms. Gooch'’s testimony presented enough evidence to
allow the jury to make afact-finding as to whether the defendant had indeed conceal ed the clothing
that he had worn earlier that day. Accordingly, because the proof was sufficient to support afinding
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of conceament, the trial court did not err by instructing the jury on the issue of concealment of
evidence. See Statev. Phipps, 883 SW.2d 138, 149 (Tenn. Crim. App. 1994). Thus, thisissuelacks
merit.

Propriety of Separate Convictions for Rape of a Child and Agaravated Sexual Battery

The defendant argues that the trial court impermissibly allowed the defendant to receive
separate convictionsfor rape of achild and aggravated sexual battery, arguing that allowing separate
convictions for each count violates his due process rights per State v. Anthony, 817 SW.2d 299
(Tenn. 1991), and hisright against doublejeopardy. However, thedefendant rai sed thispreciseissue
in hisfirst direct appeal, and this Court found his argument meritless. See State v. Randall Scott,
No. 01C01-9708-CR-00334, 1999 WL 547460, at *15 (Tenn. Crim. App. at Nashville, July 28,
1999). Asdiscussed supra, thisCourt may therefore only revisit thisissueif, inter alia, the evidence
in the second trial differs substantially from the evidence presented at thefirst trial. See State v.
Jefferson, 31 S.W.3d 558, 561 (Tenn. 2000). The victim testified at the defendant’ s fird tria that
thedefendant digitdly penetrated her “front private part” and then “ placed his penisinside her anus.”
Randall Scott, 1999 WL 547460, a *16. In the second trial, the victim testified that the defendant
touched her vaginaand stomach and then anally penetrated her. We find these two tesimonies to
be substantially similar, thus barring our re-consideration of this previously determined issue. See
Jefferson, 31 SW.3d at 561.

Sentencing Challenge

Thedefendant challengeshis effectivethirty-five-year sentenceas excessive, arguingthat the
trial court erroneously applied three enhancement factors, failed to goply two applicable mitigating
factors, and incorrectly ordered his sentences to be served consecutively. In the defendant’ s first
direct appeal, he challenged his sentence as excessive alleging the same grounds of error, and this
Court found that chalenge meritless. We can find nothing in the record of the defendant’ s second
trial that warrants a different conclusion.

The defendant challenges the applicability of enhancement factors (2), (6), and (7) to his
sentences. See Tenn. Code Ann. 8§ 40-35-114(2), (6), (7) (Supp. 2002). In the defendant’s first
appeal, we found that the record supported the trial court’s application of enhancement factor (2),
that “[t]he defendant has a previous history of criminal convictions or criminal behavior in addition
to those necessary to establish the appropriate range.” 1d. § 40-35-114(2). We found that the
defendant’s admitted weekly use of illegal drugs for the past twenty years constituted criminal
behavior triggering the application of this factor. See Randall Scott, 1999 WL 457460, at *19.
During the defendant’s second sentencing hearing, the trial court relied on the defendant’s two
previous convictionsin addition to those necessary to establish hisrange. Asadditional support for
the application of thisfactor, the state introduced evidence that the defendant had continued hisdrug
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use while incarcerated. We find that these facts are sufficient to warrant the gpplication of this
factor.

Thedefendant al so challengesthetrial court’ sapplication of enhancement factor (6), that the
defendant treated thevictimwithexceptional cruety during thecommission of hiscrimes. See Tenn.
CodeAnn. 840-35-114 (6) (Supp. 2002). Inthe context of the defendant’ sfirst appeal, wefound that
the application of this factor was supported by the defendant’ s use of vulgar language when raping
the victim, the victim’s testimony that he dragged her behind the shed in order to rape her, and
experts' testimony indicating that the defendant used an excessive amount of forcein order to anally
penetrate the victim. In the second trial, the victim testified that the defendant used unpleasant
language when rgping her. An expert recounted that the victim stated that the defendant had thrown
arock at her in order to impede her escape. There was also medical testimony that the victim
sustained a deep tear to her anus due to forceful penile penetration. We find that this evidence
similarly supports the application of this factor.

The defendant also challenges the trial court’s application of athird factor, factor (7), that
the victim suffered particularly great persond injuries. Seeid. § 40-35-114 (7). In the defendant’s
first appeal, we upheld the application of this factor based on the evidence of the victim’s severe
emotional trauma. Wefound that the victim'’ sinability to articulate the defendant’ s actions and the
testimony of a psychological examiner indicating that the victim would require much additional
therapy supported the application of thisfactor. Inthesecondtrial, somefour yearslater, thevictim
was still unableto articulate the nature of the sexual crimesthat the defendant performed on her and
therefore resorted to writing down the details of her attack, alowing the prosecutor to share her
written responses with the jury. While the state did not introduce expert testimony regarding the
amount of psychological care that the victim still required, thetrial court addressed thisissueinits
sentencing order. Thetrial court stated that “while the physical woundsto the victim have healed,
their impact on the mental state of the victim is still as raw and vicious as they were over six (6)
yearsago.” Basedonthevictim'’sinability to articulate the details of her rape and battery and based
onthetrial court’ sfactual findingsregarding thismatter, wefind that thetrial court correctly applied
this factor to the defendant’ s sentences.

The defendant further argues, as he did during his first direct appeal, that the tria court
erroneoudly failed to apply two mitigating factors. Aswe stated in our opinion,

The defendant also complains that the trial court erred by failing to apply the
mitigating circumstance that the defendant did not have a sustained intent to viol ate
the law, but instead committed an impulsive act. See Tenn. Code Ann. § 40-35-
113(11). In our view, this factor isinapplicable The facts support an inference that
the defendant followed the victim to the Revco and then followed her when she | eft.
When she tried to escape, he subdued her. Thesefacts suggest there was a sustained
intent to commit the unlawful acts. The defendant also contends that his favorable
record while incarcerated should be given some weight under the “catch all”
provision of Tenn. Code Ann. § 40- 35-113(13). That the defendant has a good
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record of behavior whileincarcerated could arguably be a mitigating circumstance.
In our view, however, it would be entitled to only margind consideration.

Randall Scott, 1999 WL 547460, at *21. We find that this analysis is applicable to the facts
introduced at the second trial, aswell. Theevidenceintroduced at thesecond trial similarly supports
aninferencethat the defendant followed thevictiminto and out of the Revco and used physical force
to thwart her escape. Thus, thetrial court’srefusal to mitigate the defendant’ s sentence based on a
finding that he committed an impulsive act was proper. Moreover, the defendant’ s use of illegal
drugs during hisincarcerationreflectsthat his“ good” behavioral recordwasentitled to littleweight,
if any at all. Thus, the defendant’ sassertionthat thetrial court should have applied thesetwo factors
in order to lessen his sentence is unpersuasive.

Finally, the defendant asserts, as he did in his first appeal, that the trial court erroneously
ordered him to serve his twenty-five-year sentence for rape of child consecutively to his ten-year-
sentence for aggravated sexud battery. In the defendant’ s first appeal, we found that the victim’s
severeemotiona damage coupled with thefact that thedefendant committed theinstant crimeswhile
serving a probationary sentence warranted consecutive sentencing. See Randall Scott, 1999 WL
547460, at *24. In its sentencing order after the second trial, the trial court found that consecutive
sentences were justified considering that the defendant committed the crimes while on probation,
that the victim suffered severe emotiona damage as aresult of the defendant’ s action, and in order
to protect the publicfrom the defendant’ sfurther criminal conduct and to avoid adepreciation of the
seriousness of the offenses. We find that the trial court’s findings when sentencing the defendant
for a second time similarly support an imposition of consecutive sentences, as they did when the
defendant was sentenced to serve consecutive sentences after the first trial.

In sum, the defendant’ s sentencing challenge, whichis virtually identical to his sentencing
challenge that we addressed in our disposition of hisfirst appeal, |acks merit.

Conclusion

For the foregoing reasons, we find that none of the defendant’s allegations merit relief.
Accordingly, the judgment of thetrial court is AFFIRMED.

JERRY L. SMITH, JUDGE
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