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OPINION

The defendant pled guilty to four counts of failure to appear, a Class E felony, and the trial
court sentenced him in March 2000 as a Range |, standard offender to consecutive one-year
sentences to be served on supervised probation. The record reflects that on August 12, 2001, the
defendant wasdriving acar in Scott County, Virginia, and had awreck in which his passenger was
killed. Asaresult, the defendant was charged with reckless driving. On September 19, 2001, a
probation violation warrant was filed aleging tha the defendant had violated the terms of his
probation by (1) failing to obey the laws of the United States or any state and (2) usingillegd drugs.

At therevocation hearing, MichelleLyle Alaniz testified that her sister used to date and live
with the defendant. She said that on August 11, 2001, she bought Klonopin pills and twenty-five
Xanax pillsfrom the defendant and that the defendant told her he smoked marijuanain order to calm
down. She said that the next day, the defendant was driving a car and had awreck. She said her



sister was in the car with the defendant and was killed. She said that two days after her sister’s
death, she and her mother went to her sister’ sand the defendant’ shome and found marijuana, X anax
pills, and other drugs. On cross-examination, she said that she tried to tell Virginia police and the
Scott County district attorney about the defendant’ s drug use but that no one would listen to her.

Joann Buice, the defendant’ s probation officer, testified that she had been supervising the
defendant since February 2002. She said that someone el se supervised the defendant until that time.
She said that the defendant had reported to her, that he had paid his probation fees, and that she had
had no problemswith him. On cross-examination, Ms. Buicetestified that the defendant’ slast drug
test was on August 21, 2001, and that he had not been retested in over one year. She said that she
wasunawarethat the defendant had viol ated apreviouscommunity corrections sentenceor that other
probation violation warrants had been filed against him.

The defendant testified that he was convicted of recklessdriving in Scott County, Virginia,
onJune5, 2002, and received atwel ve-month sentence. He said that hedid not sell Michelle Alaniz
Xanax or Klonopin pillson August 11, 2001, that he did not take any drugs without a prescription,
and that he had not smoked marijuanasince 1995. Hesaid that hewasseverdy injuredinthe August
12, 2001 car wreck and that he had had three operati ons and months of physical therapy. On cross
examination, the defendant testified that in 1995, he violated a community corrections sentence by
testing positive for marijuana. He said that he had been on several prescription medications since
the wreck and that the marijuana found in his and his girlfriend’s home did not belong to him.

The parties gipulated to the fact that the defendant had violated the first condition of his
probation by committing recklessdriving in Virginia. In support of itsargument that the defendant
also had violated his probation by taking illegal drugs, the stateintroduced into evidence an August
12, 2001 toxi cology report which showed that the defendant’ surinetested positivefor marijuanaand
benzodiazepine. The parties aso stipulated to the fact that on August 21, 2001, the defendant
submitted another urine sampleto his probation supervisor. The state introduced into evidence the
results of the urinalysis which showed that the defendant tested negative for marijuana and
benzodiazepine. Thedefensethenintroducedinto evidencealetter from Dr. Joseph Saady, the Chief
Toxicologist for the Commonwea th of Virginia. According to the letter, Dr. Saady reviewed the
defendant’s August 12, 2001 urine test results and concluded that because marijuana and
benzodiazepine were detectedin the defendant’ surinerather than hisblood, their presence could not
be confirmed. Finally, the parties stipulated to the fact that Dr. Kenneth Ferslew, atoxicologist at
East Tennessee State University, would havetestified for the state that urinetest resultsare accurate
ninety-five to ninety-nine percent of the time and are reiable.

Thetrial court determined that although the defendant had violated the first condition of his
probation by committingrecklessdrivingin Virginia, the state had failed to prove that the defendant
had consumed marijuana, Xanax, or Klonopin before the August 12 wreck. Nevertheless, the trial
court stated that the defendant’ sprior convictions, the seriousnessof hisrecklessdriving conviction,
and his having aprior probation sentence revoked warranted the defendant’ s serving his sentences
in confinement.



The defendant contends that the trial court abused its discretion by revoking his probation
and ordering that he serve his sentences in incarceration. He argues that “reckless driving is a
relatively minor offense, especialy in the State of Virginia, and that the Trial Court should have
extended his probation instead of ordering him to serve his sentence” in confinement. The state
claims that the trial court did not abuse its discretion. We agree with the state.

A trial court may revoke probation upon finding by apreponderance of the evidence that the
defendant has violated a condition of probation. T.C.A. 88 40-35-310, -311(e). If the trial court
revokes probation, it can “(1) order incarceration; (2) cause execution of the judgment as it was
originally entered; or (3) extend the remaining probationary period for a period not to exceed two
years.” Statev. Hunter, 1 SW.3d 643, 648 (Tenn. 1999). Thedecisionto revokeprobationiswithin
the sound discretion of thetrial court, and its judgment will be reversed only upon a showing of an
abuse of discretion, reflected in the record by an absence of substantial evidence to support thetrial
court’sfindings. State v. Gregory, 946 S.W.2d 829, 832 (Tenn. Crim. App. 1997).

Inthis case, the defendant admitted violating aterm of his probation by committing reckless
drivingin Scott County, Virginia Wedo not believe he has demonstrated that thetrial court abused
its discretion by ordering him to serve the remainder of his sentences in incarceraion. To the
contrary, the trial court’s decision is supported by the fact that the defendant has violated a prior
probation or community corrections sentence and that his reckless driving resulted in the death of
his girlfriend. The judgment of the trial court is affirmed.

JOSEPH M. TIPTON, JUDGE



