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OPINION
FACTS

Wefirst will set out the facts, as stated by the prosecution at the July 28, 1998, submission
hearing, which were the basis for the charges against the petitioner:

[ The petitioner was] charged. . . in Count No. 1 with possessionwith
the intent to sell over a half gram of crack cocaine, in Count No. 2
with possession of drug paraphernalia, and in Count No. 3 with
resisting arrest, these events occurring on November the 21st of
[1997]. [O]fficers with the Murfreesboro Police Department
executed a search warrant at an gpartment that was owned by Brenda



Rutledge, whowascharged . . . with maintaining that dwelling for the
purpose of keeping or selling drugs.

And when they executed the search warrant, they found [the
petitioner] upstairsinabathroom. Thereweretwo separate quantities
of drugs found in the house, one in a bedroom adjoining that
bathroom that . . . was approximately 1.8 grams. And then
downstairs they found another quantity of cocane. Both of those
were packaged for resale.

[The petitioner was] on probation . . . for atotal of 12 years, having
been released from boot camp. . . . There [was| a probation
revocation pending in both of [hisprevious| casesbased on these new
arrests failureto report thesenew arrests, and failureto pay fines and
costs and failure to do his public service work.

Although the searchitself seemed to bein compliancewith all
of hisrights that he would have, there were some things that arose
subsequent in regard to this case, including the fact that [the
petitioner] was held apparently alittle bit longer than he should have
been without the issuance of the arrest warrant.

And there would be at least the possibility of afiling ... a
suppression motion . . . . [The prosecution took] all this into
consideration and drafted a somewhat unique settlement . . . in that
[the petitioner] . . . remain[ed] on probation.

[The] agreement [was] that upon [the petitioner’s] plea of
guilty in Count No.1, as charged, to possesson with theintent to sl
or deliver over a haf gram of crack cocaine, he would receive a
sentence of eight years, Range 1, 30 percent.

The petitioner’ s sentencewas suspended, and he was placed on probation and ordered to pay a$4000
fine. This sentence was to run consecutively to a previous sentence, for atotal of twenty years on

probation. In exchange, the prosecution dismissed Counts 2 and 3.

On September 29, 2000, the petitioner’s probation was revoked, and he was incarcerated.
He filed his first petition for post-conviction relief on July 24, 2001, which was dismissed as
untimely because it wasfiled past the one-year statute of limitations. No appeal wastakenfromthis
dismissal. On December 20, 2002, the petitioner filed a second pro se petition for post-conviction
relief, whichisthebas sfor the current apped . In hispetition, healleged that he had discovered new
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excul patory evidence, that his codefendant, Brenda Rutledge, gave ahandwritten statementto police
inwhich sheadmitted that the drugsfoundin theresidence were hers.' The petitioner contended that
his petition for post-conviction relief was not untimely because this evidence was “ malicioudy”
withheld from him by hisretained trial counsel, and he did not discover it until he received a copy
of hisfile from his attorney on March 9, 2001, after the statute of limitations had already expired.
Had he known of his codefendant’ s statement prior to hisguilty plea, he*“would not have plead [sic]
guilty and would have insisted on going to trial.” The post-conviction court entered a preliminary
order on January 22, 2003, finding that the petitioner had presented acolorableclaim. The Statethen
filed a motion to dismiss the petition on January 26, 2003, arguing that it was time-barred.

A hearing was held on the State’ s motion to dismisson March 17, 2003, at which counsel
for the petitioner argued the petition was not time-barred because he had no knowledge of the
exculpatory evidenceuntil March 9, 2001, after the statute of limitationshad expired. No testimony
was presented at the hearing, the proceeding consisting solely of contending legal argumentsas to
whether the petition wastime-barred. The post-conviction court dismissed the petition, concluding
that it was barred by the applicable statute of limitations, and the petitioner appeal ed.

ANALYSIS

A post-conviction petitioner bears the burden of proving his alegations by clear and
convincing evidence. See Tenn. Code Ann. 8§ 40-30-210(f). When an evidentiary hearingis held
in the post-conviction setting, the findings of fact made by the court are conclusive on appeal unless
the evidence preponderates against them. SeeTidwell v. State, 922 SW.2d 497, 500 (Tenn. 1996).
Where appellate review involves purely factual issues, the appellate court should not reweigh or
reevaluatethe evidence. SeeHenleyv. State, 960 S.W.2d 572, 578 (Tenn. 1997). However, review
of atrial court’s application of thelaw to the facts of the caseis de novo, with no presumption of
correctness. SeeRuff v. State, 978 S.W.2d 95, 96 (Tenn. 1998). Theissuesof deficient performance
of counsel and possible prejudice to the defense are mixed questions of law and fact and, thus,
subject to de novo review by the appellate court. See State v. Burns, 6 SW.3d 453, 461 (Tenn.
1999).

First, we will review the timeliness of the petitioner’s claim pursuant to Tennessee Code
Annotated section 40-30-202(a), which requires that a post-conviction petition be filed within one
year of the final action of the highest state appellate court reviewing the conviction or of its
becomingfinal:

Except as provided in subsections (b) and (c), apersonin
custody under a sentence of a court of this state must petition for
post-conviction relief under this part within one (1) year of the date

1M s. Rutledge’ s statement was, in part: “| wasin my room playing with my Grandson waiting on my daughter
to come get him, cause soon as she’d come get him | was gonnaget high, | had my rocks sitting on my dresser in a peice
[sic] of paper. My stem was in the drawer along with a nother [sic] little peice [sic] of Rock . . .."
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of the fina action of the highest state appellate court to which an
appeal is taken or, if no appeal is taken, within one (1) year of the
date on which the judgment became find, or congderation of such
petition shall be barred. The statute of limitations shall not betolled
for any reason, including any tolling or saving provision otherwise
available at law or equity. Timeis of the essence of theright tofile
a petition for post-conviction relief or motion to reopen established
by this chapter, and the one-year limitations period is an element of
the right to file such an action and is a condition upon its exercise.
Except as specifically provided in subsections (b) and (c), theright to
file apetition for post-conviction relief or a motion to reopen under
this chapter shall be extinguished upon the expiration of the
limitations period.

In the present appeal, the petitioner argues that his claim should not have been dismissed as
untimely because, by hisview, it isalater-arising claim that could not have been raised during the
applicable statute of limitations. Specifically, he argues that he did not discover the new evidence
until March 9, 2001, when his attorney sent him a copy of his client file which contained the
statement of Brenda Rutledge. At the hearing on the State’ s motion to dismissthe post-conviction
petition, the parties agreed, for purposes of expediting the matter, that the petitioner had learned of
his codefendant’ s statement at the time and in the manner he had alleged, differing, however, asto
whether discovery inthisfashion entitled himto proceed with an otherwise untimely post-conviction
petition.

In certain circumstances, due process prevents the strict application of the post-conviction
statute of limitationsto bar apetitioner's claim when the groundsfor relief, whether legal or factual,
arise after the point at which thelimitations period would normaly have begun to run, as explained
in Sandsv. State, 903 S.W.2d 297, 301 (Tenn. 1995), setting out the three-step process to ascertain
whether to apply the statute of limitations: “(1) determine when the limitations period would
normally have begun to run; (2) determine whether the grounds for relief actually arose after the
limitations period would normally have commenced; and (3) if the grounds are ‘later-arising,’
determine if, under the facts of the case, a strict gpplication of the limitations period would
effectively deny the petitioner areasonable opportunity to present the clam.” 1d.

At the submission hearing, the prosecutor, providing the trial court background into the
matter, stated that “[t]here were three codefendants. They all basically pled guilty to at least one
offense they were charged with as charged . . . .” Thus, at the time of his pleas of guilty, the
petitioner knew that charges had been resolved against all those charged in the matter and,
presumably, that the records had become available as public records. Although the petitioner pled
guilty on July 28, 1998, and |learned of Rutledge’ s dleged excul patory statement nearly three years
later on March 9, 2001, he inexplicably did not raise his claim as to late discovered exculpatory
evidence until December 2002 when hefiled the post-conviction petition which isthe basisfor this



appeal. Thus, even after being armed with the statement of his codefendant, the petitioner waited
nearly two years to raise his daims based upon that statement.

The petitioner's claim is premised on his assertion that his trial counsel withheld a
codefendant’ sstatement whichwould have“ cleared the petitioner of guilt.” Eventhough therecord
on appeal is sparse and many of the documentsrelied upon by the petitioner are attached to his brief
rather than included in the technical record, it is obvious that the statement of codefendant Brenda
Rutl edge does not “clear” him. Her statement, in part, was that she “ had [her] rocks sitting on [her]
dresser in apeice [sic] of paper [and] [her] stem wasin the drawer along with another [si] little
peice[sic] of Rock.” However, according to the testimony? of Detective Terry Spence, anarcotics
officer withthe Murfreesboro Police Department, at the petitioner’ sbond reduction hearing, “[t] here
was one plastic bag in the downstairs dresser, and there was one plastic bag in the upstairs dresser
drawer of the master bedroom,” and the bedroom was “[a]djoining the bathroom . . . [v]ery
accessible.” Importantly, Rutledge claimed ownership only of the drugs downstairs near her, not of
those upstairs near the petitioner. As for the petitioner’s actions, Spence said the petitioner was
“barricaded” in a bathroom of the apartment when officers entered to execute the search warrant.
They were “all screaming police, police, search warrant” and, after knocking on the door severd
times, broke it down. Officers found $410 in cash on the petitioner but no drugs.

Given the facts of the case, that codefendant Rutl edge claimed ownership only of the drugs
found downstairs near her, but not of those upstairs where the petitioner had barricaded himself in
the bathroom, it is not surprising that the petitioner’strial counsel did not believe that Rutledge’s
statement aided the petitioner. Thus, the petitioner’s so-called “later-arising” claim is, in fact,
without merit, aswel asuntimdly.

CONCLUSION

Based upon the foregoing authorities and reasoning, we affirm the post-conviction court’s
dismissal of the petition for post-conviction relief.

ALAN E. GLENN, JUDGE

2What isapparently apartial copy of the transcript of thishearingisincludedinthe appendix to the petitioner’s
brief.
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