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OPINION

According to the petition for writ of habeas corpus relief, Petitioner was originally charged
with felony murder in the Crimind Court of Davidson County and pled guilty to the “amended’
charge of second degree murder. Theprocedural history of thiscase prior to thefiling of the present
petition can be found at Donald F. Walton v. State, No. 01C01-9707-CR-00273, 1998 Tenn. Crim.
App. LEX1S963 (Tenn. Crim. App. at Nashville, Sept. 16, 1998) perm. to app. denied (Tenn. 1999).

In hisoriginal petition, and in his brief and reply brief filed in this gopeal, Petitioner asserts
that second degree murder was not a lesser-induded offense of felony murder at the time he pled
guiltyin 1994, and therefore he could not have been convicted of the charge of second degree murder
as alesser-included offense of the charged offense of felony murder. Defendant relies upon Rule
7 of the Tennessee Rules of Criminal Procedure in support of his argument that the indictment
charging felony murder could not be amended to second degree murder sinceit charged adifferent,
not a lesser-included, offense. Petitioner has overlooked the portion of Rule 7 of the Tennessee



Rulesof Crimina Procedure which providesthat anindictment can beamendedin all caseswiththe
consent of the defendant. If the indictment was not properly amended, this would make the
judgment voidable and not void on its face.

Petitioner has attached a portion of atranscript which he representsto befrom hisguilty plea
proceedings. This portion of the transcript clearly reflects that the charge of felony murder was
amended to charge second degree murder. A charge in an indictment can be amended to a charge
which is not alesser-included offense of the original charge. See Charles K. Hunter v. Ricky Bell,
Warden, No. 01C01-9807-CR-00316, 1999 WL 482405, 1999 Tenn. Crim. App. LEXIS690 (Tenn.
Crim. App., July 9, 1999) perm. to app. not filed.

In Tennessee, habeas corpus relief is only available when aconviction is void because the
convicting court waswithout jurisdiction or authority to sentenceadefendant, or when adefendant’ s
sentence has expired and the defendant is being illegdly restrained. Archer v. State, 851 SW.2d
157, 164 (Tenn. 1993). A petitioner has the burden of establishing either a void judgment or an
illegal confinement by apreponderance of the evidence. Passarellav. Sate, 891 SW.2d 619, 627
(Tenn. Crim. App. 1994). If the petitioner successfully carriesthis burden, the petitioner isentitled
to immediate release. Id. “A trial court is not required, as a matter of law, to grant the writ and
conduct an inquiry into the allegations contained in the petition.” Id. “If the petition fails to state
a cognizable claim, the suit may be summarily dismissed by the trial court.” 1d. An evidentiary
hearing is not warranted when the facts alleged in the petition, even if true, would not serve asa
basisfor relief. Lewisv. Metropolitan General Sessions Court for Nashville, 949 S.W.2d 696, 700
(Tenn. Crim. App. 1996).

From the petition and the records attached thereto, it is clear that Petitioner pled guilty to the
charge of second degree murder after the original charge of felony murder had been amended to
charge second degree murder. The facts alleged in the petition, even if true, would not serveas a
basis for habeas corpus relief. Petitioner is not entitled to relief in this appal.

CONCLUSION

For the foregoing reasons, we affirm the judgment of the trial court dismissing the petition
for habeas corpus relief.
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