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JOSEPH M. TIPTON, J., concurring and dissenting.

I concur in most of the conclusions and reasoning in the majority opinion, but I dissent from
the remand in this case.  I believe that the record sufficiently shows that the defendant made a
knowing and intelligent waiver of his right to testify.  The failure to follow the specific Momon
requirements should not disturb the judgment in this case.  Counsel told the trial court, in open court
with the defendant present, that he had advised the defendant of his rights to testify and not to testify
and that he thought the defendant understood those rights.  When the record states that the
“Defendant indicates affirmatively” in response to the trial court’s asking him if he understood his
rights and was not going to testify, I have no problem in concluding that the defendant intentionally
relinquished his right to testify.  Moreover, given the fact that counsel at the motion for new trial
hearing indicated that the defendant had consulted with him and had made a decision not to testify
further justifies my conclusion.  To require a Momon hearing under the circumstances in this case
would be putting form above substance.  I would affirm the trial court.
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