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OPINION
FACTS

On October 29, 2002, the defendant, Charles Eldridge, was convicted by a Putnam County
Criminal Court jury of simple possession of marijuanaand violation of theimplied consent law. He
was subsequently sentenced by thetrial court to eleven months, twenty-ninedays, withthetrial court
placing him on supervised probation and suspending all but thirty days of the sentence, which were
ordered to be served on weekends in the county jail. Although a list of the conditions of the
defendant’s probation is not included in the record before this court, he was apparently required to
submit to regular drug screens.



On April 12, 2003, a probation violation warrant wasissued against the defendant, alleging
that he had tested positive for marijuanaon April 4, 2003, and had been ordered to return on April
7, 2003, to pay the confirmation fee to send his urine sample to the laboratory but had not returned.
AttheJunel7, 2003, probation violation hearing, the defendant’ s probation officer, Michael Wright,
testified that the defendant was placed on probation on December 13, 2002. Two months later, on
February 13, 2003, the defendant was scheduled for a drug screen but refused to provide the urine
sample, stating that he was unabl e to do so because of amedical condition. Wright testified hetold
the defendant he could return with a doctor’s note, but otherwise, his refusal to submit would
constitute aviolation of his probation. He said the defendant later returned with a note stating that
he had gone to the doctor’ s office, but had not been seen by a doctor. Consequently, on February
24,2003, Wright issued aviolation warrant for the defendant’ srefusal to submit to the drug screen.

Wright testified the defendant tested positive for marijuana on afield test administered on
April 4, 2003. He said he informed the defendant he would have to send the field test to the
laboratory for confirmation, that the defendant wasresponsiblefor the $35 confirmation fee, and that
hisrefusal to pay would result in aviolation of probation. He said the defendant never returned to
pay the fee, and a probation violation report wasissued on that basis. Wright testified an additional
probation violation report was issued on the defendant on March 20, 2003, based on hisfailureto
report on February 28, 2003, for his weekend service at thejall.

On cross-examination, Wright testified the defendant brought him a doctor’ s note after the
violation report based on hisfailure to submit to the drug screen wasissued. The note stated that the
defendant had “urinary symptoms’ but did not elaborate about the nature of his problem. Wright
said hewasawareof “abody liceproblem” at thejail, but hisunderstanding from conversationswith
jail officialswasthat it was not the policy of thejail to turn anindividual with body lice away from
servingweekend time, but instead toremovetheindividual fromthegenera population. Wright said
the defendant told him at the time he requested the laboratory confirmation fee, which wasaFriday,
that hedid not havethemoney. Hewasfairly confident he had told the defendant he could bring his
money the following Monday; however, it was possible he might have said the following day. He
acknowledged the defendant passed drug screens on May 15 and June 5, 2003.

In responseto questioning by thetrial court, Wright testified that the defendant explained his
failure to return with his confirmation fee at his next report date by stating that he had not had the
money. However, the defendant changed his story by the following report date, stating that Wright
had told him to return the following day but that the office had been closed when he had shown up
on Saturday to pay the fee.

The defendant testified he was experiencing urinary tract problems, in the form of akidney
stone, on the day he failed to submit his urine sample. He said he went to his doctor’s office
immediately after leaving the probation office, but was unabl e to see the doctor until approximately
two weeks later, when he was treated for his problem. In support of his claim, the defendant
submitted a statement from the* Livingston Clinic,” dated February 25, 2003, which referred to his



having passed a kidney stone on February 15, 2003.* With respect to his failure to report for his
weekendail service, the defendant testified he had tel ephoned thejail and recelved permissionfrom
“Matt Farmer” to be absent that weekend because he had body lice. Asfor his failure to pay the
confirmation fee for sending his urine sample to the laboratory, the defendant testified that Wright
told him to return the next day and that he did so on five separate occasions, only to find the office
closed each time. Hetestified he did not return on Monday because Wright had “ specifically stated
tomorrow,” and “[tjomorrow when [he] went to school . . . means the following day, not three or
four days later.”

Thetria court found by a preponderance of the evidence that the defendant had violated the
terms of his probation by failing to report for his weekend jail service and by failing to pay the fee
to have his April 4, 2003, drug field test sent to the laboratory for confirmation. Accordingly, the
trial court revoked the defendant’ s probation and ordered that he serve his original eleven-month-
twenty-nine-day sentencein jail, with credit given for time already served.

ANALYSIS

The defendant argues that substantial evidence was not presented to show he violated the
terms of his probation, thetrial court erred in alowing Wright to offer prejudicial testimony that he
failed hisdrug screen, and full revocation of his probation was unduly harsh “ considering the nature
of theviolation and Defendant’ s explanation.” The State arguesthat thetrial court acted within its
discretioninrevoking thedefendant’ s probation and reinstating hisoriginal sentence. Weagreewith
the State.

A tria court is granted broad authority to revoke a suspended sentence and to reinstate the
original sentenceif it finds by the preponderance of the evidence that the defendant has violated the
terms of his or her probation and suspension of sentence. Tenn. Code Ann. 88 40-35-310, -311
(2003). The revocation of probation lies within the sound discretion of the trial court. State v.
Harkins, 811 S\W.2d 79, 82 (Tenn. 1991); Statev. Stubblefield, 953 SW.2d 223, 226 (Tenn. Crim.
App. 1997); State v. Mitchell, 810 SW.2d 733, 735 (Tenn. Crim. App. 1991). To show an abuse
of discretion in aprobation revocation case, “ adefendant must demonstrate ‘ that the record contains
no substantial evidenceto support the conclusion of thetrial judge that aviolation of the conditions
of probation has occurred.”” State v. Wall, 909 SW.2d 8, 10 (Tenn. Crim. App. 1994) (quoting
Statev. Delp, 614 S.W.2d 395, 398 (Tenn. Crim. App. 1980)). The proof of a probation violation
need not be established beyond areasonable doubt; it issufficient if it allowsthetrial court to make
a conscientious and intelligent judgment. Harkins, 811 SW.2d at 82 (citing State v. Milton, 673
SW.2d 555, 557 (Tenn. Crim. App. 1984)). We review this issue, therefore, for an abuse of
discretion.

In support of his argument that there was no substantial evidence to support the revocation
of his probation, the defendant cites his own testimony that he received permission from a jail

1Wright informed the trial court that the defendant had never shown him this statement.
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administrator to miss his weekend in jail due to his body lice problem. However, the defendant’s
probation officer testified that jail officialsinformed him that it was not thejail’ spolicy to turn away
an individual with body lice from serving his weekend sentence. The officer additionally testified
that the defendant never paid the required fee for sending his urine sample to the laboratory for
confirmation, despite being informed that failure to do so would result in aviolation of probation.
Inbothitsoral findings of fact and initswritten order revoking probation, thetrial court specifically
noted that it did not find the defendant’ s testimony credible. At the conclusion of the hearing, the
trial court stated:

All right, well [Defendant], the court finds by a preponderance of the
evidence that you violated your probationinthiscase. You know, if
therewas only one part of thisthat was misunderstood, | would give
you the benefit of the doubt. But I’ ve sat here and watched you and
listened and | tell you what, well | make the finding that you failed to
report to serve your jail sentence as ordered by this court. And as
these lawyers know and I’'m sure that most defendant’s [sic] know
and | made it very clear to you when we did the sentencing hearing
and the conditions of your probation that you report to serve your
sentence as ordered by this court and | find that you failed to do so
and that you’ ve violated your probation.

[Defendant], | also find that [Defendant’s] testimony is not
credible. 1 find the officer’s testimony to be credible. 1 find his
testimony not credible and this is where you ran into problems,
[Defendant]. When you testified that this officer, first of al | believe
the officer. He testified that you first came in there and said well |
didn’t come back with this thirty five dollars because | didn’'t have
thirty five dollars and then he said that you changed your story from
what you said here today that he told you that it was on the wrong
date. You told me that, you testified under oath you went back five
times on Saturday and on Monday you didn’t bother to go back once
[sic] singletime. And | find that incredibleand | find it not credible.
| find it not credible.

The preponderance of the evidence supports the trial court’s finding that the defendant
violated the terms of his probation both by hisfailureto report for hisjail service and by hisfailure
to pay the fee to send his urine sample to the laboratory for testing.

Thedefendant also arguesthat thetrial court erred by alowing hisprobation officer to testify
that hefailed hisdrug field test by testing positivefor marijuana. The State responds by arguing that
any error in admitting the testimony was harmless because the defendant has not established that his
revocation was based on the positive field test or that he was prejudiced by the admission of the
evidence. We again agree with the State.



For this argument, the defendant relies on Tennessee Code Annotated section 40-35-
311(c)(1) (2003), which lists the requirements for alaboratory report of a defendant’s drug test to
be admitted in a probation revocation hearing in lieu of testimony by the technician who performed
thetest. No laboratory report was prepared here, much less admitted, because the defendant failed
to submit the fee required to send his urine sample in for laboratory testing. The defendant’s
probation officer explained to thetrial court that the probation office’ s procedure wasto send urine
samplesto the laboratory, thus requiring payment of the confirmation fee, only when the results of
adefendant’sfield test were positive. In itsorder revoking probation, thetrial court found that, in
addition to hisfailureto report to serve hisjail time, the defendant had violated his probation by his
failure*“to cooperatewith hisprobation officer regardingaApril 4, 2003, drugfieldtest.” (emphasis
added). Notably, thetrial court did not find that the defendant had violated his probation by failing
thefield drug test. We conclude, therefore, that the trial court did not err in admitting the officer’s
testimony about the positive field test results, which explained why the defendant was required to
pay the confirmation fee for sending his urine sample to the laboratory for testing.

Finaly, the defendant arguesthat areinstatement of hisorigina sentenceresultsintoo harsh
a punishment given the nature of hisviolation. We respectfully disagree. Thetria court isgranted
broad discretion to revoke adefendant’ s probation and reinstate the original sentence upon afinding
by apreponderance of the evidencethat heviolated thetermsof hisprobation. See Tenn. Code Ann.
88 40-35-310, -311 (2003). Thedefendant violated the terms of his probation not only by failing to
pay to have his urine sample sent to the laboratory for testing, but aso in a more fundamental way
by failing to report for hisweekend jail service, which was acondition of his sentence that thetrial
court apparently made abundantly clear to him at sentencing.

CONCLUSION

We find no abuse of discretion by thetrial court in revoking the defendant’ s probation and
reinstating hisorigina sentence. Accordingly, we affirm the judgment of thetrial court. Although
the record reflects that the defendant is free on a $1000 bond, we note that the trial court entered an
order on June 18, 2003, setting the defendant’ s appeal bond at $3000. Therefore, in the event the
defendant indicates an intention to file an application for permission to appeal to the Tennessee
Supreme Court, he may be admitted to bail in the amount of $4000.

ALAN E. GLENN, JUDGE



