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OPINION

On June 13, 2001, Deputy Wayne Graves of the Giles County Sheriff's Department
transported the defendant, who was an inmate at the Giles County Jail, to the Giles County Health
Department in Pulaski for the purpose of medical treatment. Upon their arrival, Deputy Graves
escorted the defendant, who was wearing handcuffsand leg irons, to the receptionist area, wherethe
officer re-positioned the defendant's handcuffs from behind his back to the front of his body so that
the defendant could complete "some paperwork.” After the defendant signed the necessary



documents, Deputy Graves and the defendant waited in the lobby with other patientsand clinic staff
for approximately five minutes until nurse Betty Hughes called them into an examining room.

Once inside the examining room, Ms. Hughes asked Deputy Graves to remove the
defendant's handcuffs so that she could perform the medical procedure. The defendant's legs
remained shackled. According to Deputy Graves, the defendant was cooperative throughout the
procedure. As Ms. Hughes handed Deputy Graves some medication at the conclusion of the
procedure, the defendant grabbed the deputy "in abear hug," pinned Deputy Graves armsto hisside,
and told himto "giveit up." Thetwo men scuffled around the room as the defendant attempted to
remove Deputy Graves gunfromitsholster. Ms. Hughes pressed a"panic button” and | eft theroom.

The defendant eventually forced Deputy Graves to the floor, where he hit hard on hisright
elbow and fell onto hisback. Deputy Gravestestified that "the next thing | remember, | seenthegun
go across in front of my face. He had my weapon." The defendant then pointed the gun at Deputy
Graves chest and said, "I'm going to kill you, Wayne." According to the officer, the defendant
attempted to fire the weapon but it jammed. As Deputy Graves reached for his pepper spray,
however, he saw the chamber of the gun reset. The defendant then remarked, "I see the spray. Put
it up, or I'm going to shoot you." After Deputy Graves returned the pepper spray to his belt, the
defendant took the keys to the patrol car and two extra clips for the gun and ran from the
examination room.

At that point, Deputy Graves used his portable radio to call for assistance. Afterwards, he
was taken to the emergency room because his blood pressure was el evated and he had suffered an
injury to hiselbow. The value of the weapon and anmunition taken by the defendant was $800.

Ms. Hughestestified that whilethe defendant's handcuffshad been removed so that shecould
provide the appropriate medical treatment, his legs remained shackled. Sherecalled that after she
completed the procedure, she stood to leave and then heard a noise and saw that the defendant had
grabbed Deputy Graves, having "one arm around his throat and shoulder area, and the other hand .
..onhisgun." She stated that when Deputy Graves placed "both hands on his gun, trying to keep
[the defendant] from gettingit,” she pressed an "aarm button to notify the front desk of thetrouble.
She testified that she then left the room to direct other patients and staff to evacuate the building.
Shortly thereafter, the defendant ran out the front door of the Health Department, "jumped” into
Deputy Graves cruiser, and "sped away." Ms. Hughes suggested that Deputy Graves, who she
described as "really shaken," be taken to the emergency room.

Jeff Jenkins, who was in his car at an intersection, saw a sheriff's department cruiser speed
toward the stop sign, brake suddenly, and then dlideinto theintersection. When Jenkins noticed that
thedriver waswearing an orangejumpsuit of thetypegenerally worn only by inmates, he tel ephoned
911 andturned tofollow thecruiser. The cruiser stopped at aresidence next door to Jenkins parents
andthedriver, whowascarrying agun and wearing legirons, "hobbled acrosstheyard."The Sheriff's
Department used Jenkins' parents house as a command post during a standoff with the defendant.



After receiving the call from Jenkins, Sheriff Eddie Bass drove to the address where the
defendant had parked Deputy Graves cruiser. Officersbeganto search theareato determinewhether
the defendant was inside the residence and Wildlife Officer Jim Potts discovered that the glass on
the door to the residence had been broken. Officer Potts called out to the defendant, who answered
from inside the residence. Both the defendant's ex-girlfriend and the couple's toddler, who were
inside, were released unharmed. During negotiations, the defendant remarked that "he would do
whatever it took to be shipped to the Department of Correction,” implying that he had been
mistreated in the county jail. He surrendered to authorities after a standoff that | asted between four
and seven hours. Sheriff Bass, who acknowledged that the defendant was motivated by hisperceived
mistreatment in the county jail, also testified that the val ue of the cruiser taken by the defendant was
between $7000 and $8000.

I

The defendant asserts that the evidence is insufficient to support the convictions for
attempted voluntary manslaughter and theft over $1000. He first contends that the state failed to
establish that the attempt to kill Deputy Graves occurred while hewasin astate of passion produced
by adequate provocation, an essential element of the statute defining the crime of attempted
voluntary manslaughter. Secondly, the defendant complainsthat the state failed to establish that he
intended to deprive the sheriff's department of the cruiser or the weapon, an essential element of the
theft. The state submits that the evidence was sufficient to support attempted first degree murder,
basically contending that if the evidence of the greater crime was established, surely there was
sufficient proof of the lesser crime of attempted voluntary manslaughter. 1t submitsthat any act of
leniency on the part of the jury should not negate a conviction of the lesser crime.

On appedl, of course, the stateis entitled to the strongest | egitimate view of the evidence and
all reasonable inferences which might be drawn therefrom. Statev. Cabbage, 571 S.W.2d 832, 835
(Tenn. 1978). The credibility of the witnesses, the weight to be given their testimony, and the
reconciliation of conflictsin the proof are matters entrusted to the jury asthetrier of fact. Byrgev.
State, 575 S.W.2d 292, 295 (Tenn. Crim. App. 1978). When the sufficiency of the evidence is
challenged, therelevant questioniswhether, after reviewing the evidencein thelight most favorable
to the state, any rational trier of fact could have found the essential elements of the crime beyond a
reasonable doubt. Tenn. R. App. P. 13(e); State v. Williams, 657 S.W.2d 405, 410 (Tenn. 1983).
Questions concerning the credibility of the witnesses, the weight and value of the evidence, aswell
asall factual issuesraised by theevidence areresolved by thetrier of fact. Liakasv. State, 199 Tenn.
298, 286 S.W.2d 856, 859 (1956). Becauseaverdict of guilt removesthe presumption of innocence
and raises apresumption of guilt, the convicted criminal defendant bearsthe burden of showing that
theevidencewaslegally insufficient to sustain aguilty verdict. Statev. Evans, 838 SW.2d 185, 191
(Tenn. 1992).

The defendant, originally charged with attempted first degree murder, was convicted by the
jury of attempted voluntary manslaughter. The trial judge approved the verdict. "Voluntary
manslaughter is the intentional or knowing killing of another in a state of passion produced by



adequate provocation sufficient to lead a reasonable person to act in an irrational manner.” Tenn.
Code Ann. 8 39-13-211(a). Attempt is defined as follows:

(@ A person commits criminal attempt who, acting with the kind of
culpability otherwise required for the offense:

(2) Intentionally engagesin action or causes aresult that would constitute an
offense if the circumstances surrounding the conduct were as the person believes
them to be;

(2) Acts with intent to cause a result that is an element of the offense, and
believes the conduct will cause the result without further conduct on the person's
part; or

(3) Actswith intent to completeacourse of action or causearesult that would
constitutethe offense, under the circumstances surrounding the conduct asthe person
believes them to be, and the conduct constitutes a substantial step toward the
commission of the offense.

(b) Conduct does not constitute a substantial step under subdivision (a)(3)
unlessthe person'sentire course of action iscorroborative of theintent to commit the
offense.

Tenn. Code Ann. § 39-12-101(a), (b).

Here, the evidence established that Deputy Gravestransported the defendant in shacklesand
handcuffs to the Giles County Health Department for medical treatment. The victim, by virtue of
hisoffice, had thelegal authority over and the physical control of thedefendant, ajail inmate. Being
in apublic place in the presence of others while shackled, handcuffed, and under the control of an
armed guard are circumstances which might have been viewed by a sympathetic jury as provocative
to the prisoner, at least by a subjective understanding of the term.* Further, the defendant implied
that he had endured mistreatment in the county jail, stating a preference for aprison sentence. The
testimony of the sheriff suggested that the attack upon the victim was motivated by the defendant's
dissatisfaction with histreatment at the jail. From these minimal circumstances, it isour view that
the jury acted within its prerogative by inferring that the defendant acted in a state of passion
produced by "adequate provocation.” While certainly (and ironically) the evidence was sufficient
to support a conviction for the charged offense of attempted first degree murder, it is at best only
marginally sufficient to support afinding of passion produced by provocation which is anecessary
element of the crime of attempted voluntary manslaughter.? Under these unusual circumstances, the

1The Tennessee Constitution is unique in that in criminal cases, the jury is the judge of the law and the facts.
Tenn. Const. art. |, 8 19; Wright v. State, 217 Tenn. 85, 394 S.W.2d 883 (1965).

2This case highlights a problem that occurs because of the way our legislature has defined and our courts have
typically interpreted the crime of voluntary manslaughter as a separate offense rather than a mitigated murder. Such
treatment puts the state in the unusual position of trying to prove an intentional or knowing killing and at the same time
trying to prove that the killing is mitigated because it was committed in a state of passion produced by adequate
(continued...)
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verdict rendered isafar more just result than an acquittal on the lesser offense and any order for a
new trial on even lesser charges. Our analysis in the next section of this opinion provides an
alternative means of affirming this conviction.

The defendant has al so asserted that the evidenceisinsufficient to support the conviction for
theft over $1000 because the state failed to establish that he intended to deprive the sheriff's
department of its property. "A person commits theft of property if, with the intent to deprive the
owner of the property, the person knowingly obtains or exercises control over the property without
the owner's effective consent.” "Deprive," in thisinstance, meansto "[w]ithhold property from the
owner permanently or for such aperiod of time asto substantially diminish the value or enjoyment
of the property to the owner." Tenn. Code Ann. § 39-11-106(a)(8)(A).

In the light most favorable to the state, the evidence adduced at trial established that the
defendant forced Deputy Gravesto thefloor, pointed agun at him, and then removed the keysto his
cruiser from his belt and drove away. He was followed by Jenkins, who alerted authorities to his
course. He parked the vehicle at a residence and remained inside during a lengthy standoff with
police. Under these circumstances, it isour view that the jury, asthe judge of the facts, could have
found that the defendant intended to deprive the sheriff's department of the cruiser.

[l
In arelated issue, the defendant asserts that because the evidence is insufficient to support
a conviction for voluntary manslaughter, the trial court erred by providing an instruction on this
offense. The state submits that the instruction was proper.

The question of whether a given offense should be submitted to thejury asalesser included
offenseisamixed question of law and fact. Statev. Rush, 50 S.W.3d 424, 427 (Tenn. 2001) (citing
Statev. Smiley, 38 SW.3d 521 (Tenn. 2001)). The standard of review for mixed questions of law
and fact is de novo with no presumption of correctness. Id.; seealso Statev. Burns, 6 SW.3d 453,
461 (Tenn. 1999). Thetria court hasaduty "to give acomplete charge of the law applicableto the

2(...continued)

provocation. In acase like this, where the defendant stands charged with attempted first degree murder, a much more
serious offense, the state should not be expected to prove or even try to prove that the killing was mitigated by passion
produced by adequate provocation. In these cases, the burden, for all practical purposes, falls on the defendant to
establish the elements of passion and provocation; that burden then shifts to the state to prove the absence of those
factors. In consequence, passion and provocation most often operate as a partial defense in a first or second degree
murder prosecution or, asin this case, an attempted first degree murder prosecution. That said, it is perhaps time that
the law is changed to conform to the reality that occursin the trial court.

Judge Smith suggests that this might be done by considering "passion produced by adequate provocation" as
apartial defense under Tennessee Code Annotated section 39-11-203(e)(1), which providesthat "[a] ground of defense,
other than one (1) negating an element of the offense or an affirmative defense, that is not plainly labeled in accordance
with this part has the procedural and evidentiary consequences of a defense." Tenn. Code Ann. § 39-11-203(e)(1).
Ultimately, however, this matter is perhaps one more appropriately resolved by the legislature than the courts.
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facts of acase” Statev. Harbison, 704 SW.2d 314, 319 (Tenn. 1986); seealso Tenn. R. Crim. P.
30.

In Burns, our supreme court adopted a modified version of the Model Penal Code in order
to determine what constitutes a lesser included offense:

An offense is alesser included offense if:

(@) al of its statutory elements are included within the statutory elements of the
offense charged; or

(b) it fails to meet the definition in part (&) only in the respect that it contains a
statutory element or elements establishing

(1) adifferent mental state indicating alesser kind of culpability; and/or

(2) alessserious harm or risk of harmto the same person, property or public interest,
or

(c) it consists of

(1) facilitation of the offense charged or of an offense that otherwise meets the
definition of lesser included offense in part (a) or (b); or

(2) an attempt to commit the offense charged or an offense that otherwise meetsthe
definition of lesser included offense in part (a) or (b); or

(3) solicitation to commit the offense charged or an offense that otherwise meetsthe
definition of lesser included offense in part (a) or (b).

6 SW.3d at 466-67. Attempted voluntary manslaughter is alesser included offense of attempted
first degree murder under the Burns test. State v. Dominy, 6 SW.3d 472, 477 n.9 (Tenn. 1999);
Statev. William Binkley, No. M2001-00404-CCA-R3-CD (Tenn. Crim. App., at Nashville, Apr. 5,
2002); State v. Jake Christoper Reynolds, No. M2000-00210-CCA-R3-CD (Tenn. Crim. App., at
Nashville, May 23, 2001).

Thetria court has aduty to instruct thejury asto alesser included offenseif: (1) reasonable
minds coul d accept the offense aslesser included; and (2) theevidenceislegally sufficient to support
aconviction for thelesser included offense. Burns, 6 S.\W.3d at 469; seea so Statev. Langford, 994
SW.2d 126, 128 (Tenn. 1999). Moreover, our supremecourt hasheld that trial courts” must provide
an instruction on alesser-included offense supported by the evidence even if suchinstructionis not
consistent with the theory of the State or of the defense. The evidence, not the parties, controls
whether an instruction isrequired.” State v. Allen, 69 SW.3d 181, 188 (Tenn. 2002). Our high
court observed that the “jury isnot required to believe any evidence offered by the State,” and held
that the authority of the jury to convict on alesser-included offense may not be taken away, even
when proof supporting the element distinguishing the greater offense from the lesser offense is
uncontroverted. 1d. at 189.

As indicated, a subtle form of provocation could have been inferred by the jury as the
adjudicators of the facts. The defendant may have been embarrassed or even humiliated by being
escorted to the Health Department in shackles and handcuffs and forced to wait in the lobby, in the
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presence of clinic patients and staff, under armed guard. Further, he was required to submit to a
medical procedure in the presence of Deputy Graves. His medication and an explanation of its
purposewere given to the deputy rather than the defendant. During his standoff with the sheriff and
other law enforcement personnel, the defendant implied that he had been mistreated at the jail .
Later, the sheriff testified that he believed that the attack on the deputy was motivated by the
defendant's dissatisfaction with his circumstances at the county jail. In our view, this evidence
justified the instruction on attempted voluntary manslaughter.

Moreover, when presented with asimilar situation in Statev. Davis, 751 S.W.2d 167 (Tenn.
Crim. App. 1988), this court affirmed a conviction of alesser offense. In Davis, the defendant was
indicted for first degree murder and thejury found him guilty of voluntary manslaughter. On appeal,
Davisargued therecord wasdevoid of any evidence showing provocation. Whileagreeing that there
was no evidence that the crime was committed on "a sudden heat," this court rejected his claim for
an acquittal. Id. at 170. The holding in Davisrelied upon our supreme court's decision in State v.
Mellons, 557 SW.2d 497 (Tenn. 1977), wherein our high court ruled that the giving of aninstruction
on a lesser included offense which is not supported by the evidence did not necessarily result in
reversible error:

On appeal, a conviction of a lesser degree of the crime charged, or of a lesser
included offense, will be upheld, even if there is no evidence in the record to
establish the technical elements of that crime, if the evidence demands a conviction
of ahigher degree of homicide than that found by the verdict, and there is either no
evidence in support of acquittal of the greater crime, or if thereis, the verdict of the
jury clearly indicatesthat the evidencein support of acquittal wasdisbelieved, onthe
theory that the defendant was not prejudiced by the charge and the resulting verdict.

Id. at 499. Here, the evidence would have supported aconviction for attempted first degree murder
or attempted second degree murder. Accordingly, under the holdings in Davis and Mellons, the
conviction for attempted voluntary manslaughter should be affirmed on the theory that any error in
charging the lesser of offense was harmless.

1l

As his fina claim, the defendant asserts that his sentence is excessive. Specifically, he
contends that the trial court improperly applied and weighed the enhancement factors and erred by
imposing consecutive sentencing. When there is a challenge to the length, range, or manner of
service of asentence, it isthe duty of this court to conduct ade novo review with a presumption that
the determinations made by the trial court are correct. Tenn. Code Ann. § 40-35-401(d). This
presumption is "conditioned upon the affirmative showing in the record that the trial court
considered the sentencing principles and all relevant facts and circumstances.” Statev. Ashby, 823
SW.2d 166, 169 (Tenn. 1991); see State v. Jones, 883 S.W.2d 597, 600 (Tenn. 1994). "If thetrial
court applies inappropriate factors or otherwise fails to follow the 1989 Sentencing Act, the
presumption of correctnessfalls." Statev. Shelton, 854 SW.2d 116, 123 (Tenn. Crim. App. 1992).




The Sentencing Commission Comments provide that the burden is on the defendant to show the
impropriety of the sentence. Tenn. Code Ann. § 40-35-401, Sentencing Commission Comments.

Our review requiresan analysisof (1) theevidence, if any, received at thetrial and sentencing
hearing; (2) the presentence report; (3) the principles of sentencing and the arguments of counsel
relativeto sentencing alternatives; (4) the natureand characteristicsof the offense; (5) any mitigating
or enhancing factors; (6) any statements made by the defendant in his own behalf; and (7) the
defendant's potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102, -103, -210;
State v. Smith, 735 SW.2d 859, 863 (Tenn. Crim. App. 1987).

In calculating the sentence for a Class B, C, D, or E felony conviction, the presumptive
sentenceisthe minimum in therangeif there are no enhancement or mitigating factors. Tenn. Code
Ann. 8 40-35-210(c). If there are enhancement but no mitigating factors, thetrial court may set the
sentence above the minimum, but still within the range. Tenn. Code Ann. § 40-35-210(d). A
sentence involving both enhancement and mitigating factors requires an assignment of relative
weight for the enhancement factorsasameansof increasing the sentence. Tenn. Code Ann. 8§ 40-35-
210(e). The sentencemust then be reduced within therange by any weight assigned to the mitigating
factors present. 1d.

Inarriving at the sentence of ten years, the maximum within the range, thetria court applied
the following enhancement factors to each of the convictions:

(1) Thedefendant hasaprevioushistory of criminal convictionsor criminal behavior
in addition to those necessary to establish the appropriate range;

(2) the defendant has a previous history of unwillingness to comply with the
conditions of a sentence involving release in the community;

(3) the defendant possessed or employed a firearm during the commission of the
offense; and

(4) the felony was committed on escape status or while incarcerated for a felony
conviction.

SeeTenn. Code Ann. §40-35-114(2), (9), (10), (15) (2003).® In mitigation, thetrial court found that
the defendant had ultimately surrendered to authorities. See Tenn. Code Ann. § 40-35-113(13)
("Any other factor consistent with the purposes of this chapter.”). The triad court applied great
weight to the enhancement factors and "very dlight" weight to the single mitigating factor.

Thedefendant concedesthat factors(2), that hehasaprevioushistory of criminal convictions
or criminal behavior in addition to those necessary to establish the appropriate range, and (9), that
he has a previous history of unwillingness to comply with a sentence involving release in the

3The sentencing hearing occurred after the effective date of an amendment to Tennessee Code A nnotated section
40-35-114 which renumbered original enhancement factors (1) thru (20) and included asenhancement factor (1) that "the
offense was an act of terrorism, or was related to an act of terrorism." Accordingly, we will use the new numbering.
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community, are applicable. He aso concedes that factor (10), that he possessed or employed a
firearm during the commission of the offense, isapplicableto the conviction for attempted voluntary
manslaughter. He argues, however, that those factors are entitled to little weight. The weight to be
assigned to the appropriate enhancement and mitigating factors falls within the sound discretion of
thetrial court solong asthat court complieswith the purposes and principles of the 1989 Sentencing
Act and itsfindings are supported by therecord. Statev. Boggs, 932 SW.2d 467, 475 (Tenn. Crim.
App. 1996). Inour view, therecord supportsthetrial court's decision to place great weight on these
enhancement factors.

The defendant asserts that the trial court should not have applied factor (10), that he
possessed or employed a firearm during the commission fo the offense, to the conviction for theft
over $1000 because Deputy Graves weapon wasincluded as part of the property taken in that count.
Deputy Graves testified that the value of the weapon was $800 and Sheriff Bass testified that the
value of the cruiser was between $7000 and $8000. Because the value of the cruiser was sufficient
to support the conviction, it isour view that the trial court did not err by applying this factor to the
conviction for theft.

The defendant contends that factor (15), that the felony was committed on escape status or
while incarcerated for afelony conviction, should not have been applied to any of the convictions
because the defendant was at the Health Department when the crimes occurred. This clam is
without merit. See Laird v. State, 565 S.W.2d 38, 39-40 (Tenn. Crim. App. 1978) (holding that
defendant wasincarcerated when hejumped from back of county work truck which wastransporting
an inmate work crew). Thisfactor would not apply, however, to the conviction for escape because
itisan element of that offense. See Tenn. Code Ann. § 39-16-605(b)(2); Tenn. Code Ann. § 40-35-
114.

In sum, thetrial court correctly applied factors (2), (9), (10), and (15) to the convictions for
attempted voluntary mand aughter and theft over $1000. Factors(2), (9), and (10) wereappropriately
applied to the conviction for felony escape. Under these circumstances, it is our view that the
maximum sentences were warranted.

The defendant aso complains that the trial court erred by imposing consecutive sentences.
Prior to the enactment of the Criminal Sentencing Reform Act of 1989, the limited classifications
for the imposition of consecutive sentences were set out in Gray v. State, 538 S.W.2d 391, 393
(Tenn. 1976). Inthat case, our supreme court ruled that aggravating circumstances must be present
before placement in any one of the classifications. Later, in Statev. Taylor, 739 SW.2d 227 (Tenn.
1987), the court established an additional category for those defendants convicted of two or more
statutory offenses involving sexual abuse of minors. There were, however, additional words of
caution:

[ C]onsecutive sentences should not routinely beimposed . . . and . . . the aggregate
maximum of consecutive terms must be reasonably related to the severity of the
offenses involved.



Taylor, 739 SW.2d at 230. The Sentencing Commission Comments adopted the cautionary
language. Tenn. Code Ann. 8 40-35-115, Sentencing Commission Comments. The 1989 Actiis, in
essence, the codification of the holdingsin Gray and Taylor; consecutive sentences may beimposed
in the discretion of the trial court only upon a determination that one or more of the following
criteria’ exist:

(1) Thedefendantisaprofessiona crimina who has knowingly devoted himself to
criminal acts as amajor source of livelihood,;

(2) Thedefendant is an offender whose record of criminal activity is extensive,

(3) The defendant is a dangerous mentally abnormal person so declared by a
competent psychiatrist who concludes as a result of an investigation prior to
sentencing that the defendant's criminal conduct has been characterized by apattern
of repetitive or compulsive behavior with heedless indifference to consegquences;
(4) The defendant is a dangerous offender whose behavior indicates little or no
regard for human life, and no hesitation about committing a crimein which the risk
to human lifeishigh;

(5) Thedefendant isconvicted of two (2) or more statutory offensesinvolving sexual
abuse of a minor with consideration of the aggravating circumstances arising from
the relationship between the defendant and victim or victims, the time span of
defendant's undetected sexual activity, the nature and scope of the sexual actsand the
extent of the residual, physical and mental damage to the victim or victims;

(6) The defendant is sentenced for an offense committed while on probation; or
(7) The defendant is sentenced for criminal contempt.

Tenn. Code Ann. § 40-35-115(b).

Thelength of the sentence, when consecutive in nature, must be “justly deserved in relation
to the seriousness of the offense,” Tenn. Code Ann. § 40-35-102(1), and “no greater than that
deserved’ under the circumstances, Tenn. Code Ann. 8 40-35-103(2); Statev. Lane, 3 SW.3d 456
(Tenn. 1999).

In imposing consecutive sentences, the trial court made the following findings:
[H]e clearly was guilty of felony escape. And my understanding is that has to run
consecutive, under our sentencing principals. And so, for the record, that is the
primarily [sic] reason for the consecutive sentencing.

Also for the record, the Court finds the following: That this defendant isan
offender whose record of criminal activity is extensive. This defendant is a
dangerous offender whose behavior indicates little or no regard for human life and
no hesitation about committing acrime in which therisk to human lifeishigh. And

4Thefirst four criteriaare found in Gray. A fifth category in Gray, based on a specific number of prior felony
convictions, may enhance the sentence range but is no longer a listed criterion. See Tenn. Code Ann. § 40-35-115,
Sentencing Commission Comments.
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number three, that he is being sentenced for an offense committed while he is on
probation.

In Gray, our supreme court ruled that before consecutive sentencing could be imposed upon
the dangerous offender, considered the most subjective of the classifications and the most difficult
to apply, other conditions must be present: (a) that the crimesinvolved aggravating circumstances;
(b) that consecutive sentences are a necessary means to protect the public from the defendant; and
(c) that theterm reasonably rel atesto the severity of the offenses. In Statev. Wilkerson, 905 S.W.2d
933,938 (Tenn. 1995), our high court reaffirmed those principl es, holding that consecutive sentences
cannot berequired of the dangerous offender "unless the terms reasonably relate[] to the severity of
the offenses committed and are necessary in order to protect the public (society) from further
criminal actsby those personswho resort to aggravated criminal conduct.” The Wilkerson decision,
which modified somewhat the strict factual guidelines for consecutive sentencing adopted in State
v. Woods, 814 S.W.2d 378, 380 (Tenn. Crim. App. 1991), described sentencing asa"human process
that neither can nor should be reduced to a set of fixed and mechanical rules." Wilkerson, 905
S.W.2d at 938.

The record does not support the trial court's finding that the defendant was on probation at
thetime of the offense because the evidence established that his probation had been revoked and that
hewas serving asentence of incarceration. Consecutive sentencingisappropriate, however, because
the defendant qualifies as a dangerous offender and because his record of crimina activity is
extensive, consisting of some seventeen prior adult and juvenile convictions. Further, whilethetrial
court failed to specifically find that an extended sentence reasonably related to the severity of the
offenses and was necessary to protect the public against further criminal conduct by the defendant,
the record establishes that consecutive sentencing is appropriate. The defendant attacked Deputy
Gravesin aclinic occupied by members of the public. After taking the deputy's weapon, he tried
more than onceto fireit, but it was jammed. He then ran through the Health Department with the
gun, now ready tofire, in hishand. Hedroveto aresidence where he remained in an armed standoff
with police for severd hours. His ex-girlfriend and child were kept as hostages.

In our view, the defendant's behavior demonstrated little or he had no regard for human life
and no hesitation about committing a crime in which therisk to human lifewas high. The effective
sentence reasonably relates to the seriousness of the offenses. In addition, the aggregate sentence
IS necessary to protect the public from the defendant.

Accordingly, the judgments of thetrial court are affirmed.

GARY R. WADE, PRESIDING JUDGE
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