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OPINION

|. Factual Background

The petitioner entered hisguilty pleato attempted first degree murder on March 1, 1999. On
February 29, 2000, he filed a petition for post-conviction relief, alleging ineffective assistance of
counsel. Specifically, the petitioner aleged that counsel failed to advise him that if hewent to trial
on the indicted charge of especially aggravated robbery, a jury could consider the lesser-included
offenses of the charged offense. The petitioner maintained that if he had been properly advised, he
would not have pled guilty but would have proceeded to trial. Additionally, he contended that



counsel should have asked for a change of venue, citing the extensive publicity generated by the
offense.

On May 25, 2000, the post-conviction court conducted ahearing. Following the testimony
of the petitioner, the post-conviction court granted the State’'s motion to dismiss the petition,
concluding that the issue involved a question of law asto whether alesser-included offense would
have been chargedif the petitioner had el ected to proceed totrial. Thepost-conviction court, without
making any findings of fact, concluded that the evidence would not have supported a charge on the
lesser-included offenses and dismissed the petition.

Thepetitioner appeal ed the post-conviction court’ sdecision. Onappeal, thiscourt noted that
the post-conviction court, by dismissing the petition in the manner it did, rotely accredited the
petitioner’s testimony, thereby agreeing that the petitioner had proven prejudice. Leon Terrell
Phillips v. State, No. M2000-02383-CCA-R3-PC, 2001 WL 717358, at *3 (Tenn. Crim. App. at
Nashville, June 27, 2001). However, the post-conviction court’s actions left open the question of
the deficiency of counsel’s performance. Id. Ultimately, this court concluded that the post-
conviction court’s ruling was based upon an inappropriate standard regarding the validity of the
petitioner’s guilty plea. 1d. a *2. Accordingly, this court reversed the judgment of the post-
conviction court and remanded for further evidentiary hearings and the entry of the appropriate
findings of fact and conclusions of law. Id. at *3.

Following this court’s remand, the post-conviction court conducted another evidentiary
hearing. The post-conviction court, with the agreement of the petitioner and the State, allowed the
transcript of the petitioner’ stestimony from hisinitial post-conviction hearing to beintroduced into
evidence. This court previously summarized the petitioner’s testimony regarding the events
surrounding the offense as follows:

Mario Starnes asked the petitioner to help him rob a
restaurant. The petitioner refused at first, but agreed to help after
Starnes asked him again. They agreed that no one would be hurt,
only bound with duct tape. However, the petitioner carried aloaded
sawed-off shotgun and Starnes had aloaded pistol. They went to the
restaurant at night in Starnes' s sister’s car and parked near the back
door of the restaurant. The petitioner wore two sets of clothing, the
outer consisting of dark colors. He also wore atoboggan with apair
of dark panty hose over his head, and Starnes wore a ski mask.

After they entered the restaurant, Starnes went to get the
money — appearing to know its location — while the petitioner was
dealing with some employees. At some point, Starnes had shot into
the ceiling. The petitioner made the employees sit on the floor, and
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Id. at *2.

he told the victim’s wife to approach. However, she went around a
corner and returned with her husband, the victim. The victim
approached the petitioner and pushed the shotgun away. He pushed
the petitioner in the chest and screamed for himto leave. Thevictim
pushed the petitioner out the back door.

The petitioner threw the shotgun down and left the property
because he was “through” with it. He removed the toboggan and
panty hose, crossed some bank property, and was headed toward a
Wendy’s restaurant when he looked back and saw Starnes and the
victim outside. The petitioner heard or saw a shot or two. The
petitioner obtained his share of the robbery proceeds severa days
later and spent some of it. After hisarrest, the petitioner gave atape-
recorded statement of the events to the police.

The petitioner testified that his attorney told him that on the
strength of the state’'s case, she believed that he would probably get
a sentence of twenty-four to twenty-five years and serve eighty-five
percent. She explained to him how he could be criminaly
responsible for Starnes' s shooting the victim. He also admitted that
they discussed the difference between especially aggravated robbery
and aggravated robbery and that he told his attorney that he would
accept aggravated robbery at eight to twelve years with a thirty-
percent releaseeligibility date. Thepetitioner al so acknowledged that
his primary concern was getting a thirty-percent release eligibility
date.

The petitioner testified that his attorney did not tell him that
the jury could consider lesser included offenses, such as aggravated
robbery. He said if he had known of such a possibility, he would
have gone to trial. The petitioner agreed that at the guilty plea
hearing, he had told thetrial court that he had been satisfied with his
attorney and had discussed all defenses and options with her. He
explained, though, that he did not know at that time of her failure to
discusswith himlesser included offensesin the context of ajury trial.
Upon questioning a the evidentiary hearing by the trial court
regarding the pretrial negotiations, the petitioner said that if the state
had not offered areduction he would have gonetotrial, noting that it
would, at least, cost the state the expense of atrial.



Trial counsel testified at the hearing following remand that she and the petitioner discussed
at length the petitioner’ s options and what could happen at trial. Although counsel did not have an
independent recollection of using the term lesser-included offense, she stated that they discussed
what ajury might do and what ajury might convict the petitioner of under the facts of hiscase. On
direct examination, the following colloquy occurred between the State and the petitioner’s trial
counsel:

Q: Wasthereever any discussion about whether ajury might convict
him of the charge of aggravated robbery as opposed to especialy
aggravated robbery?

A: Yes, | believetherewas, yes. Yes, therewas.

Q: So was Mr. Phillips explained, and maybe didn’t use the term
lesser included offense, that ajury possibly would have the option of
convicting him of some charge of |ess severethan theindicted charge
of especially aggravated robbery?

A: Yes, like | said earlier it was probably more in the context of
when we were discussing trying to enter into a plea of aggravated
robbery and it was in that context that, you know, we might be able
to get the State to agree to this because there is a chance that you
could be found guilty of aggravated robbery because he was not the
shooter in thisincident . . . .

Q: Didyou discuss with him if the State wasn’t going to agree to it
that that would be his only remaining option to get an aggravated
robbery conviction would be a ajury trial?

A: Yes

Counsel recalled that the petitioner’ sprimary concern wasthat he not plead to an offense that
required him to serve eighty-five percent of his sentence. She explained that the parties agreed to
allow the petitioner to plead guilty to attempted first degree murder and receive a sentence with a
thirty percent release eligibility datein a“hybrid” type of plea.

Following the conclusion of the hearing, the post-conviction entered an order dismissing the
petition. The post-conviction court made extensive findings of fact and conclusions of law.
Specifically, the court found that trial counsel wasan experiencedtrial attorney whoinvestigated the
State' s case and discussed with the petitioner the various defenseswhich wereavailableto him. The
court accredited the testimony of counsdl, finding that the petitioner was fully informed of the
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optionsavailableto himif heproceededtotrial. The court found that the petitioner’ stestimony was
not credible and that the petitioner had failed to prove his allegations by clear and convincing
evidence. On appeal, the petitioner contests this ruling.

1. Analyss

A claim of ineffective assistance of counsel is amixed question of law and fact. See State
v. Burns, 6 SW.3d 453, 461 (Tenn. 1999). We will review the post-conviction court’ s findings of
fact de novo with apresumption that thosefindings are correct. SeeFieldsv. State, 40 S.W.3d 450,
458 (Tenn. 2001). However, we will review the post-conviction court’s conclusions of law purely
de novo. Id.

“To establish ineffective assistance of counsel, the petitioner bears the burden of proving
both that counsel’ s performance was deficient and that the deficiency prejudiced the defense. Goad
v. State, 938 S.W.2d 363, 369 (Tenn. 1996) (citing Strickland v. Washington, 466 U.S. 668, 687,
104 S. Ct. 2052, 2064 (1984)). In evauating whether the petitioner has met this burden, this court
must determine whether counsel’s performance was within the range of competence required of
attorneysin criminal cases. See Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). Moreover, in
the context of a guilty plea, “the petitioner must show ‘prejudice’ by demonstrating that, but for
counsel’s errors, he would not have pleaded guilty but would have insisted upon going to tria.”
Hicksv. State, 983 S.W.2d 240, 246 (Tenn. Crim. App. 1998); see dso Hill v. Lockhart, 474 U.S.
52,59, 106 S. Ct. 366, 370 (1985).

Intheinstant case, the petitioner’ strial counsel testified that she and the petitioner discussed
the options available to him and the possible results if he proceeded to trial. The petitioner was
aware of the distinctionsin the proof required to find him guilty of especially aggravated robbery as
opposed to aggravated robbery. After fruitless negotiationsregarding a pleato aggravated robbery,
counsel advised the petitioner that his only chance of obtaining an aggravated robbery conviction
would beasaresult of ajury trial. Counsel noted that the petitioner’ s primary concern was that he
not receive a sentence that required him to serve eighty-five percent. Accordingly, counsel
negotiated a pleaagreement allowing the petitioner to plead guilty to attempted first degree murder,
with his sentence to be served at thirty percent. The evidence, in our view, does not preponderate
against the findings of the post-conviction court.

I11. Conclusion

Accordingly, we affirm the judgment of the post-conviction court.

NORMA McGEE OGLE, JUDGE



