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OPINION

FACTSAND PROCEDURAL HISTORY

In August 1995, the petitioner, Anthony D. Cuttle, wastried in the Shelby County Criminal
Court on two counts of attempted especially aggravated kidnapping. Thejury acquitted him of one
count but convicted him of the other, for which herecelved atwenty-year sentencein the Department
of Correction asaRange |l offender. See State v. Anthony D. Cuttle, No. 02C01-9605-CR-00153,
1997 WL 730255, at *1 (Tenn. Crim. App. Nov. 25, 1997), perm. to appeal denied (Tenn. July 13,
1998). The petitioner’s conviction and sentence were subsequently affirmed by this court, and our
supreme court denied his application for permission to appeal. 1d.

Our direct appeal opinion provides the following account of the crime:



On the night of April 5, 1994, the victim, NormaVoyles was
sitting in her car outside her home when the [petitioner] approached
her vehicle, stuck agunto her head, and ordered her to open the door.
When the [petitioner] insisted on taking the driver’s seat, the victim
struggled and managed to escape to the driveway where the
[ petitioner] held hiscocked gun to her head and threatened to kill her.
The struggle lasted for around ten minutes before the victim’s son
heard the screams and emerged from their residence. At that point,
the [petitioner] pushed the victim to the ground and ran away.

Thevictim called policewho arrived somefive minutes|ater.
When the investigating officers received word that a man fitting the
assailant’ s description had been taken into custody, the victim was
asked to make an identification. Initially uncertain, the victim made
a positive identification after the [petitioner] put on the hood of his
sweatshirt. Later, the victim was ableto identify the [petitioner] two
more times, once in a lineup at the police station and again at the
preliminary hearing.

Onthesamenight, only afew minuteslater, DebraHannawas
attacked by aman sheidentified asthe[petitioner]. Shestated that as
shewasunlocking her residence door, the[petitioner] approached her
holding agun. Ms. Hannawas able to get inside, lock the door, and
call police. Withinten minutes, police arrived and reported that they
had taken a man into custody only a few houses away, who fit her
description of the attacker. When escorted by the policeto wherethe
[petitioner] was held, Ms. Hanna identified the [petitioner] as her
assailant.

. .. . When apprehended, the [petitioner] was carrying a
butcher knife but had no gun.

At trial, the [petitioner] denied any involvement in either
attack. He claimed that he and a friend had been visiting with his
cousin. He asserted that he had decided to visit his ex-girlfriend,
walked over to her apartment, and, unabletolocate her, wasreturning
to his cousin’s residence when stopped by police.

Antoine Thompson, awitnessfor the defense, claimed that he
and the [petitioner] were at a mutual friend’s residence watching
television until sometime between 10:30 and 11:30 p.m. Thompson
recalled that when he went to bed, the [petitioner] was still at the
residence.



Id.

The post-conviction proceedingsin this case are somewhat complex. Although not included
in the record, the petitioner apparently filed an origina pro se petition for post-conviction relief in
August 1998, which was summarily dismissed after the appointment of counsel. On February 15,
2001, the petitioner filed a pro se motion to reopen his post-conviction petition, which was,
apparently, granted by the post-conviction court. Counsel was subsequently appointed and an
amended petition for post-convictionrelief, incorporating the pro se petition and alleging ineffective
assistance of trial counsel, wasfiled on November 6, 2001. The amended petition was followed by
asupplemental amended petition on June 14, 2002, and a second supplemental amended petition on
October 29, 2002, which, together, alleged counsel was ineffective, inter alia, for faling to
adequately investigate and prepare for the case, failing to effectively cross-examine witnesses, and
refusing to assist the petitioner with histrial testimony.

The post-conviction court granted the petitioner’s motion to proceed pro se on August 15,
2002, but reversed itself approximately one week later, reappointing counsel on August 26. An
evidentiary hearing, at which the post-conviction court alowed both counsel and the petitioner to
present separate proof and arguments, was held on September 26, 2002, October 29, 2002, and
February 7, 2003. On October 29, 2002, the petitioner filed a pro se amended petition for post-
conviction relief.

On March 7, 2003, the post-conviction court entered a detailed written order denying the
petition for post-conviction relief. Different counsel was appointed to represent the petitioner on
appeal, and a notice of appeal was filed that same day. Nonetheless, the petitioner filed apro se
notice of appeal on March 13, 2003, a pro se brief on September 4, 2003, and apro se “Motion to
Consider Appellant’s Pro Se Brief asthe Initial Brief” on October 21, 2003. On October 31, 2003,
this court entered an order denying the petitioner’s motion to have his pro se brief considered and
ordering that all future pleadings be filed by the petitioner’s appellate counsel. On November 6,
2003, appellate counsel filed his brief with this court. On April 3, 2003, the petitioner filed apro
se “Motion to Dismiss Court-Appointed Appellate Counsel,” alleging ineffective assistance of
appellate counsel and requesting that he be allowed to proceed pro se with his appeal. This court
denied his motion by order entered on April 22, 2003.

In hispro sepetitionsand at the evidentiary hearing, the petitioner contended hewasentitled
to post-conviction relief on four grounds: (1) he was unlawfully arrested; (2) illegal evidence was
introduced at histrial; (3) the prosecutor, histrial counsel, and thetrial court conspired to suppress
exculpatory evidence; and (4) he received ineffective assistance of trial counsel. His clam of
ineffective assistance was based on anumber of allegations, including that counsel conspired with
thetrial court and the prosecutor to suppress a police dispatch transcript, which would have shown
the discrepancies between the petitioner’ s appearance at the time of his arrest and the descriptions
thevictims provided to police of their attacker, aswell asthetimethat el apsed between thevictims
callsto police; counsel failed to call an alibi witnessto testify at trial; counsel insisted on contacting
that same alibi witness despite the petitioner’ s instructions to stop bothering her; counsel failed to
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cross-examine the victims on alleged inconsistencies in their testimony; and counsel failed to
subpoena and introduce a second police dispatch record, which would have revealed that the
petitioner’s arresting officer lied and framed the petitioner for the crime.

Trial counsdl, who had thirty years experience in criminal defense at the time of the
evidentiary hearing, testified he represented the petitioner in criminal court in his capacity as an
assistant public defender. His preparation of the caseincluded interviewing witnesses, researching
the law, and reviewing the evidence. He was confident he received and reviewed a copy of the
transcript of the preliminary hearing. Trial counsel believed one of the central issues in the case
involving Ms. Hannawas that the petitioner was*“ misindicted,” because thefactsalleged did not fit
akidnapping. He argued the issue to the jury and believed it formed the basis for the petitioner’s
acquittal on that count.

Trial counsdl testified the petitioner provided him with the names of two potential aibi
witnesses: Antoine Thompson, who testified at trial but provided less than an airtight aibi, and
Jeannine Conley, whom the petitioner claimed would be able to place him elsewhere at the time of
the attacks. Trial counsel said Conley informed him she had been diagnosed as manic depressive,
was on medication for depression and hypertension, and could not recall when or where she had seen
the petitioner. Therefore, he concluded her testimony would not be helpful.

Trial counsd testified he advised the petitioner he thought it would be devastating for the
petitioner to testify because the State would be able to introduce his prior conviction for murder as
well as possibly his prior armed robbery conviction. The petitioner agreed and maintained
throughout the trial that he did not wish to take the stand. However, after he had been voir dired
about his decision not to testify and both the State and the defense had rested, he suddenly jumped
to hisfeet and “exploded” with the announcement that he now wished to testify.

Tria counsel acknowledged he was probably upset with the petitioner and might have lost
histemper. Asfor whether he was wrong in refusing to assist the petitioner’ s testimony, counsel
testified that he thought asking questions would “compound the damage” and that he “may have
madeamistake,” but thought hewould “makethesame. .. decisionagain.” Trial counsel conceded
the petitioner’s testimony probably would have been smoother had he directed it. He insisted,
however, that hisparticipation would not have been enough to “ overcomethe devastating thingsthat
occurred from [the petitioner’ s] testimony.” Moreover, he would not have been able to control the
petitioner’ sdemeanor and cocky attitude. On cross-examination, trial counsel agreed the petitioner
would not have been ableto explainthefactsunderlying hisprior convictionsif counsel had directed
his testimony by asking specific questions requiring responsive answers. Counsel testified he had
gone over the events of the night in question with the petitioner, but had not prepared a list of
guestions because the petitioner had consistently expressed his intention of not testifying. Intrial
counsel’ s opinion, the petitioner’ s testimony resolved in favor of the State any doubt the jury may
have had about his guilt.



Trial counsel acknowledged hisfile contained acopy of apolicereport showing that alatent
fingerprint lifted from the victim’ s car did not match the petitioner. He could not recall if he cross-
examined any police officers on that fact and did not think he called the fingerprint technician to
testify. However, he did not believe the fingerprint evidence would have helped the petitioner’s
case. Tria counsdl testified the petitioner wanted him to introduce a dispatch transcript at trial that
he believed would prove he was not the perpetrator. 1n counsel’ s opinion, the evidence would have
hurt, rather than helped, the petitioner’s case, as he explained:

A. Waell, | subpoenaed the records from the dispatcher. And as |
recall there was about atwenty minute gap between thefirst call from
Ms. Voyles, when Ms. Voyles caled the police and made her
complaint and when Ms. Hannadid it. It was about atwenty minute
difference.

| had my investigator go out and measurethe distancein hiscar
between the Creighton addresswhere M s. Hannawas and the Navaho
address where Ms. Voyles was. And he reported back that it was
about amile and a half between the two spots. In my calculation, |
mean, certainly acar could travel between thosetwo spotsinlessthan
twenty minutes.

Q. Sure

A. A man walking fast or jogging could probably do it. | didn't
think that would help [the petitioner] to show that, to put that
evidence on to show when those calls were made to the dispatcher.
Infact, | thought it would show that he had every opportunity to be at
both places that night because of the difference in the calls. If the
callshad comeinaminuteapart [sic], | certainly would had doneit.
But therewas atwenty -- | think as| remember right, atwenty minute
differential.

And as| should say, [the petitioner] wanted meto do it anyway
and that’ s another decision | made on my own.

Q. Okay. It was not a twenty minute move but twenty-four
minutes, something like that. Does that sound about right?

A. Yeah, that'sthe best | recollect.
Tria counsel acknowl edged thedispatch transcript described Ms. V oyles' sattacker asablack

malein hislateteens or early twenties, although the petitioner wasthirty years old at the time of the
crime. Hecould not recall if the clothing description contained in thereport matched the petitioner’s
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clothing, but thought he recalled that Ms. VVoyles, who was a “very good witness,” described the
perpetrator’ s clothing when she reported the crime to the police and that the petitioner was wearing
similar clothing when arrested. In addition, he believed Ms. Voylesidentified the petitioner as the
perpetrator severa times, including at the time of his arrest, from alater photographic lineup, and
again at trial. According to trial counsel, Ms. Voyles' s testimony formed the basis for the State’s
case.

During the petitioner’ s lengthy, rambling, and repetitive evidentiary hearing testimony, he
asserted, inter alia, that Memphis Police Officer R. D. Harrell framed him for the crime; the other
police officerswho testified at trial committed perjury at Officer Harrell’ s behest; trial counsel, the
prosecutor, andthetrial court “ covered up” the officer’ sactionsand conspired to prevent excul patory
evidence, intheform of thedispatch transcript that recorded thetimethe victimsreported the attacks
and the perpetrator’ s description, from going to the jury; and thevictimslied during their testimony.
Thepetitioner al so asserted that asecond dispatch transcript, which the Memphis Police Department
had since destroyed, would have proved hewasarrested | essthan ten minutes after leaving hishome.

The record revedls the alleged “exculpatory” dispatch transcript was, at the prosecutor’s
suggestion, marked as an exhibit at thetrial for identification purposes after defense counsel sought
and received thetrial court’ s approval of hisdecision not to call the police dispatcher as awitness.
A review of what transpired at trial is helpful in understanding the petitioner’ s claim with respect
to this evidence:

[TRIAL COUNSEL]: I don’'t know, we may have to excuse the jury
to get this on the record, | don’t know. But this man | have under
subpoena, a dispatcher with the Memphis Police Department, who
would testify when the calls, complaints camein. And of coursethey
sit [sic] exactly with what the prosecution witnesses havetestified to
about when these things happened. And my client insist[s] that | call
him as a witness and prove when complaints were made to police
dispatcher. And | am not going to do it becauseit just wouldn't - - it
would just helpincriminatehim. And I don’t know if you want to, do
you think we may have to put him on the record and air this out or
not? Maybe we should. But | am not going to call the man just
because he wants meto. | think itisnot - -

THE COURT: Do you think it will hurt his case?

[TRIAL COUNSEL]: I think definitely it will hurt his case.

THE COURT: Wedon't need to put it on the record, | mean, except
what we are doing right now unless you want to. | certainly

understand you know, you’ ve been trying cases for twenty years, and
you know when you ought to try to help somebody. Sometimes
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people don’t understand that you are trying to help them as best you
can.

THE COURT: WEell, just for the basis of this record, the Court is
going to rulethat it is not necessary that you call the witness that you
think would be detrimental to your client even though he thinks he
should becalled. | think you’' relooking out for hisbest interest. And
you stated on the record that from what you tell meistrue, and I'm
sure you checked it, that it wouldn’t do anything but put inthejury’s
mind a second time the times that these arrest [sic] occurred. It
would certainly seem to this Court that it would be to the defendant,
0.

[PROSECUTOR]: Along that line, your Honor, if it would help out,
we can make an exhibit that will not go to the jury, obviously, of the
record that | have which basically substantiate][s] what [trial counsel]
is saying. The times falling exactly with ours, with what our
witnesses have said.

THE COURT: Do you want to do that, [trial counsel]?
[TRIAL COUNSEL]: Yes, | would like to have that as an exhibit.

THE COURT: Let’'s make that part of the record and you can tell
your client we'll do that and it can go up on appeal.

This dispatch transcript, which wasintroduced as an exhibit to the post-conviction hearing,
describes Ms. Voyles s attacker as amale black in histeens or early twenties, wearing a dark gray
hooded sweatshirt and blue jeans and armed with a pistol of unknown caliber, and Ms. Hanna's
attacker as amale black wearing a dark-colored hooded sweatshirt and armed with agun. Despite
the post-conviction court’ s observation that the photograph taken of the petitioner at thetime of his
arrest shows he was dressed in similar clothing,' the petitioner repeatedly cited the differences
between the descriptions of the perpetrator and his appearance as evidence that would have proved
his innocence. He aso cited the above-quoted interaction as evidence that the trial judge, the
prosecutor, and trial counsel conspired to prevent the evidence from going to the jury.

1The photograph taken at the time of his arrest shows the petitioner dressed in a medium to dark blue hooded

sweatshirt, dark gray jacket, and gray jeans.
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The petitioner testified he and trial counsel discussed the events of April 5, 1994, and he
informed counsel of how Officer Harrell had “set [him] up.” When asked if trial counsdl reviewed
with him the type of questions he would be asked if he testified at trial, the petitioner replied:

No. Hetold me, hebasically told meintrial that if | testifiedin
my own defense, that | was going to befound guilty because based on
my past record. That’swhy when | did decide to take the stand and
testify in my behalf and told the jury, | let them know that | did have
apast record but don’'t hold it against me. That’ sthe only reasonwhy
| was kind of reluctant about taking the stand in my own defense.
When hetold methat, my past record was going to get me convicted,
| believedit. But when herefused to call that dispatcher on the stand
to assist me, that’ swhen | realized that | had to do something because
he wasn't trying to do nothing for me.

The post-conviction court continued the evidentiary hearing from September 26, 2002, until
October 29, 2002, to allow the petitioner time to subpoena witnesses he insisted were necessary to
prove his allegations. At the October date, the assistant district attorney who prosecuted the case
testified he provided open file discovery to trial counsel. He said he would have liked for the jury
to have seen the dispatch transcript, but did not seek to haveit introduced as atrial exhibit because
he thought it was inadmissible hearsay. Antoine Thompson testified the petitioner’ s trial counsel
never interviewed him prior to trial, but acknowledged he testified freely at trial and had no new
information to add. Sergeant J. D. Simon and Lieutenant Dana Stine, two of the Memphis police
officersinvolvedinthepetitioner’ sarrest, testified they turnedin their paperwork in connection with
the case and therefore no longer had any records of the petitioner’s arrest.? The petitioner also
sought to call thevictim, Ms. Voyles, asawitness at the evidentiary hearing, stating that he needed
her testimony to prove shefalsely accused him of the crime, but the post-conviction court denied the
request.

Initswritten findings of fact and conclusions of law, the post-conviction court found, inter
alia, that counsel’s determinations not to impeach the victims with their preliminary hearing
testimony or to introduce the fingerprint or dispatch tape evidence amounted to tactical decisions
based on an objectively reasonabletrial strategy; that counsel was unreasonablefor refusing to assist
the petitioner’ strial testimony; and that the petitioner had failed to show that counsel’ s deficiency
in assisting his testimony prejudiced the outcome of his case. Accordingly, the court denied the
petition for post-conviction relief.

ANALYSIS

|. Ineffective Assistance of Counsel

2Post-conviction counsel introduced as an exhibit to the evidentiary hearing a letter from Willaine Hampton,
manager of “M emphis Police Communications,” stating that the dispatch records for 1994 were no longer available.
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The petitioner contends on appeal that trial counsel was ineffective for failing to assist him
with his trial testimony, failing to adequately prepare for trial, and failing to effectively cross-
examinewitnesses. Hefurther contendsthat the post-conviction court applied anincorrect standard
of proof to the prejudice prong of the Strickland test, requiring him to show clear and convincing
evidence, rather than areasonable probability, that counsel’ sfailureto assist with histrial testimony
affected the outcome of histrial.

A. Post-Conviction Standard of Review

The petitioner bears the burden of proving the allegations contained in his post-conviction
petition by clear and convincing evidence. See Tenn. Code Ann. § 40-30-110(f) (2003). When an
evidentiary hearing is held in the post-conviction setting, the findings of fact made by the court are
conclusive on appeal unlessthe evidence preponderates against them. See Statev. Burns, 6 SW.3d
453, 461 (Tenn. 1999); Tidwell v. State, 922 SW.2d 497, 500 (Tenn. 1996). However, review of
the post-conviction court’s application of the law to the facts of the case is de novo, with no
presumption of correctness. See Ruff v. State, 978 SW.2d 95, 96 (Tenn. 1998). The issue of
ineffective assistance of counsel, which presents mixed questions of fact and law, is reviewed de
novo, with a presumption of correctness given only to the post-conviction court’ s findings of fact.
See Fieldsv. State, 40 SW.3d 450, 458 (Tenn. 2001); Burns, 6 SW.3d at 461.

Toestablishaclaim of ineffective assistance of counsel, the petitioner hasthe burden to show
both that trial counsel’s performance was deficient and that counsel’s deficient performance
prejudiced the outcome of the proceeding. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct.
2052, 2064, 80 L. Ed. 2d 674 (1984); see State v. Taylor, 968 S.W.2d 900, 905 (Tenn. Crim. App.
1997) (noting that same standard for determining ineffective assistance of counsel that isappliedin
federal cases also appliesin Tennessee). The Strickland standard is atwo-prong test:

First, the defendant must show that counsel’s performance was
deficient. Thisrequires showing that counsel made errors so serious
that counsel was not functioning as the “counsel” guaranteed the
defendant by the Sixth Amendment. Second, the defendant must
show that the deficient performance preudiced the defense. This
requires showing that counsel’ s errors were so serious as to deprive
the defendant of afair trial, atrial whose result isreliable.

466 U.S. at 687, 104 S. Ct. at 2064.

The deficient performance prong of the test is satisfied by showing that “counsel’s acts or
omissions were so serious asto fall below an objective standard of reasonableness under prevailing
professional norms.” Goadv. State, 938 S.W.2d 363, 369 (Tenn. 1996) (citing Strickland, 466 U.S.
at 688, 104 S. Ct. at 2065; Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975)). Furthermore, the
reviewing court must indul ge astrong presumption that the conduct of counsel fallswithintherange
of reasonable professional assistance, see Strickland, 466 U.S. at 690, 104 S. Ct. at 2066, and may
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not second-guess the tactical and strategic choices made by trial counsel unless those choices were
uninformed because of inadequate preparation. SeeHellard v. State, 629 S.W.2d 4, 9 (Tenn. 1982).
The prejudice prong of the test is satisfied by showing a reasonable probability, i.e., a* probability
sufficient to undermine confidence in the outcome,” that “but for counsel’s unprofessional errors,
the result of the proceeding would have been different.” Strickland, 466 U.S. at 694, 104 S. Ct. at
2068.

B. Failureto Assist Petitioner’s Testimony

The petitioner first indicated his desire to testify after both the State and the defense had
rested and counsel were discussing jury instructions with the court. Trid counsel, who was
obviously caught off-guard, advised the petitioner that there was “no way in the world [he could]
argue around [the petitioner’ s] past record,” and the trial court, additionally, warned the petitioner
that the State could introduce his criminal record if he testified. When the petitioner continued to
express his desire to take the stand, the trial court ordered arecess for counsel to discuss the issue
with him further. At its conclusion, tria counsel informed the court that the petitioner remained
adamant about testifying:

THE COURT: You al need some more time?

[TRIAL COUNSEL]: No, your Honor. My client insists on
testifying. | have advised him that if he does, heison hisown. | am
not going to assist him in his testimony because | think the case has
already been devastating enough, in my opinion, and thisis going to
make it even worse. He's been advised, and we voir dired him, that
these prior convictions of his can be used to impeach his credibility.
The jury finds out that he has convictions for violent crimes, it is
going to erase any doubt they may have in this case. So with that,
having advised him that he shouldn’t do it, and against my advice, |
am not going to assist him if he insists on testifying.

THE COURT: All right. Well, of course, wedon’t know what ajury
isgoingtodo. Butitisyour advicethenthat you’ restill advising him
not to testify?

[TRIAL COUNSEL]: Yes, sir. | have so advised him.

THE COURT: Waéll, this certainly does put the Court in adilemma.
Let me ask you -- stand up again, please, sir. Do you understand the
jeopardy that you are putting yourself in by taking the stand? Y our
lawyer has advised you not to take the stand, and you went through
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this one other time and said you didn’t want to take the stand. And
now you’ ve changed your mind and say you do want to take the stand.
And you are aware that several, if not all, of these prior convictions
will be read into the record and could be detrimental to you even
though the Court will charge and tell the jury that they should not
consider them for any purpose whatsoever as far as a guilt or
innocence is concerned. Have you understood what | just said?

THE [PETITIONER]: Yes, sir.
THE COURT: And do you still want to take the stand, do you?
THE [PETITIONER]: Yes, sir.

Thereafter, the petitioner took the stand, informed the jury he had a record, and began to
recitethe detail s of his second degree murder conviction, stating it occurred when hewasajuvenile
and in the company of another man who committed the crime. In the midst of his recital, the
following transpired:

[PROSECUTOR]: Objection, your Honor. | would object to the
statement being given. | would ask that this be in question and
answer form.

THE COURT: All right, sir, that is sustained. You'll have to go
ahead and give astatement, please, sir, and not ramble. Do you want
to try and examine him, [trial counsel]?

[TRIAL COUNSEL]: Can we approach?
THE COURT: Yes, gir.

At the bench hearing, trial counsel explained his reasons for not participating in the
petitioner’ s testimony by questioning him:

[TRIAL COUNSEL]: I don’'t haveany ideawhat ishe[sic] going to
say. | mean, | know what to ask him. And, again, it is totally
contrary to my advice for him to even be sitting there. And | just
don’'t fedl that | can assist him.

I mean, if he wants to make a statement, if he says something
that is objectionable, [the prosecutor] is going to object and the jury
can be instructed to disregard it.
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THE COURT: That isgoing to bedifficult to get him into aquestion
and answer. He doesn’t know how to do that.

[TRIAL COUNSEL]: | just can't help him. I’'m not going to help
him.

The petitioner contends counsel’s refusal to participate in his testimony constituted a
deficiency in representation which prejudiced the outcome of hiscase. Specifically, he arguesthat,
because he “was not prepared for and aided in his presentation of proof, he went into several areas
that were not relevant to the case, and actually prejudicial to the defense theory.” Asan example,
he cites his testimony about “severa old convictions,” which he asserts would not have been
admissibletoimpeach histestimony. Withrespect to thisclaim, the post-conviction court concluded
asfollows:

Trial counsel’ sfallureto assist the Petitioner during testimony
does[not] fall tothelevel of ineffective assistance of counsel. Under
the circumstances, it was unreasonable for counsel not to assist his
client’s decision, abeit late and unforeseen, to testify. However
deficient trial counsel’s performance was, it did not however,
prejudice the Petitioner’s case. According to the transcripts, the
Petitioner did not prove beyond clear and convincing evidence that
[trial counsel’s] performance denied the [petitioner] afair trial.

Furthermore, the Petitioner wasallowed to testify more, without
the help of [trial counsel], thanif [trial counsel] would have assisted
him. The Petitioner had his chance to tell the jury his side of the
story, yet the jury still found him guilty. It was the [petitioner’s|
decision to testify and he was allowed to do so. Petitioner hasfailed
to prove both prongs of Strickland.

Initially, we disagree with the petitioner’s claim that the post-conviction court applied an
incorrect standard of proof in utilizing the prejudice prong of the Strickland test. Despite the
language the court used in the portion of its order quoted above, elsewherein the order it correctly
stated that the post-conviction petitioner bears the burden of proving “the allegations of fact in his
petition by clear and convincing evidence” (emphasis added). Furthermore, it correctly stated that
apetitioner who allegesineffective assi stance of counsel bearsthe burden of showing that counsel’s
performance fell below an objective standard of reasonableness and that “there is a reasonable
probability that, but for counsal’ s unprofessional errors, the result of the proceeding would have
been different” (emphasis added and internal quotations omitted).

The petitioner’ sdirect testimony covers more than twenty-three pages of thetrial transcript

and waslittle encumbered by thelaws of evidence. During histestimony, the petitioner vehemently
denied hisinvolvement in the crime, explained hiswhereaboutsand actionson the night in question,
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and offered his version of the facts underlying his prior convictions for second degree murder and
possession of cocainewith theintent to sell. Although he asserts on appeal that the prior convictions
he brought up would not have been admissible to impeach his credibility, therecord clearly reflects
that thetrial court had ruled the murder and drug convictions admissible for impeachment purposes
and that the petitioner was aware of that fact before he began his testimony. Therefore, tria
counsel’ s assistance with the testimony would not have prevented the damaging information about
the prior convictions from reaching the jury. Moreover, the State had a compelling case even
without evidence of the prior convictions, presenting proof that the petitioner wasarrestedinthearea
shortly after the report of the crimes, essentially matched the descriptions of the attacker, and was
identified by each victim as her assailant.

Additionally, by the timing of his demand to testify, the petitioner put trial counsel in an
untenable position. Because of the petitioner’s previous and continuing decision not to testify,
counsel had not prepared him for direct or cross-examination. The nature of the charges and proof
against the petitioner would have required counsel to spend a substantial amount of time preparing
the petitioner’ stestimony. Itisclear from hisunaided trial testimony that the petitioner had alot he
wanted to say and would have been difficult to restrain. Given all of this, and the fact the jury was
expecting to hear final arguments after the recess rather than taking avery lengthy recess followed
by the petitioner’s testimony, we conclude that the petitioner’s surprise eleventh hour demand to
testify simply was unreasonable.

Under these circumstances, we have no hesitation in concluding that the petitioner hasfailed
to show areasonable probability that counsel’ sfailure to direct histestimony affected the outcome
of histrial.

Becauseafailureto establish either prong of the Strickland test resultsin afailureto establish
the claim, we need not consider whether counsel was deficient for failing to direct the petitioner’s
testimony. However, without making a determination on this issue, we note that counsel was an
experienced defense attorney who, asisvery clear from the record, was well prepared for tria. We
note, further, that counsel provided a consistent explanation for his decision not to assist the
petitioner at trial and at the evidentiary hearing, stating that he had no idea what the petitioner was
going to say and believed asking questions would not have hel ped and might have compounded the
damage caused by the testimony. It is hard to view counsel’s failure to rehearse the testimony or
prepare alist of questions as unreasonable, given the petitioner’s continual expression of hisintent
not to testify. Although counsel simply might have goneto such fallback questionsfor the petitioner
as"“What happened next?’, we cannot concludethat this procedurewoul d haveresultedinadifferent
verdict.

B. Failureto Preparefor Trial
The petitioner next contends that trial counsel failed to familiarize himself with the

preliminary hearing testimony, which rendered him unprepared to adequately impeach the victims
trial testimony. Hefurther contendsthat trial counsel committed severa other errors, including his
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failureto introduce the fingerprint or dispatch evidence and to point out discrepancies between the
descriptions of the attacker and his appearance at the time of his arrest, which cumulatively
amounted to ineffective assistance of counsel.

The petitioner bases his assertion that counsel was unfamiliar with the preliminary hearing
transcript on the following exchange that occurred during the petitioner’s cross-examination
testimony:

Q. Andyouthink thetwo victimsin the courtroom areinvolved in
this racially motivated conspiracy?

A. Yes, dr. | haveright hereinthis preliminary hearing —
[TRIAL COUNSEL]: | haven't even looked at that.
A. --my preliminary hearing transcript from the lady —

[PROSECUTOR]: Objection. | would - - thisis hearsay. |
object to it.

THE COURT: That issustained. Y ou can't mention that, sir,
what happened.

However, at the evidentiary hearing, trial counsel expressed his confidence that he had, in
fact, reviewed the preliminary hearing transcript and testified he did not know what he had meant
by the above statement. The post-conviction court accreditedtrial counsel’ stestimony on thisissue,
finding that counsel wasfully prepared and that his decisions with respect to the dispatch transcript
and fingerprint evidence were based on sound tria strategy. The record does not preponderate
against the post-conviction court’s findings. Accordingly, we conclude that the petitioner is not
entitled to post-conviction relief based on his claim of ineffective assistance of counsel.

1. Denial of Petitioner’s Request to Proceed Pro Se

The petitioner contendsthe post-conviction court viol ated his Sixth Amendment right to sel f-
representation, thereby committing reversible error, by denying his repeated requests to represent
himself at the post-conviction proceedings. We respectfully disagree.

The constitutional right to self-representation, afforded by both the Sixth Amendment of the
United States Constitution and Article I, section 9 of the Tennessee Constitution, is not applicable
to post-conviction proceedings. Cole v. State, 798 S.W.2d 261, 263 (Tenn. Crim. App. 1990).
However, a post-conviction petitioner has a common law right to self-representation, implicitly
established by Tennessee Supreme Court Rule 13. 1d. Thiscommon law right is not fundamental,
and a post-conviction court may therefore appoint counsel to represent a petitioner if necessary for
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the proper administration of justice. CharlesWilliam Y oungv. State, No. M2002-01815-CCA-R3-
PC, 2004 WL 305790, at *4 (Tenn. Crim. App. Feb. 18, 2004) (citations omitted).

Therecord revea s that the petitioner initially sought substitution of counsel rather than the
right to proceed pro se, stating at an August 15, 2002, hearing that his appointed counsel was not
including al the claims he wanted raised and that he therefore wanted “ someone who [was] more
concerned about [his] situation.” The post-conviction court denied the petitioner’s request for
substitute counsel but granted his subsequent request to represent himself. However, on August 26,
2002, the post-conviction court reversed itself, explaining to the petitioner that it was going to
require post-conviction counsel to continue to represent him but would aso allow the petitioner to
present the claims he wanted raised. The petitioner protested and, in so doing, revealed that hisreal
desire continued to be for the substitution of counsel and/or adelay in the proceedings, rather than
the right to self-representation:

[THE PETITIONER]: Butl can'tdoit -- | can't represent myself. |
mean, | don’t want this-- | don’t trust, first of al, [trial court], and —

THE COURT: You'll havetheopportunity to present whatever other
issues you have. [Post-conviction counsel] I'm sure will cover that
procedure with you.

[THE PETITIONER]: And hisamended petition isincomplete.

THE COURT: Asl said, you will have theright to present any other
issues that you -- that are relevant to this matter. And [post-
conviction counsel] will cover the procedure for doing so with you,
but we will proceed on the date that I’ ve given. Y ou will have from
now -- if there are any additional things you want to bring with you,
you have from now until the date that we've given to have those
matters here and we'll proceed.

Attheevidentiary hearing, the post-conviction court allowed the petitioner toraisetheclaims
his counsel had deemed to be without merit, to make his own assertions and argument, and, with the
exception of the victim, to call the witnesses he asserted were essential to prove his alegations.
Thus, we agreewith the State that there were no claims or evidencethat the petitioner was prevented
fromraising by the post-conviction court’ sdenial of hisrequeststo represent himself. We, therefore,
conclude that thisissue is without merit.
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CONCLUSION

Based on the foregoing authorities and reasoning, we affirm the denial of the petition for
post-conviction relief.

ALAN E. GLENN, JUDGE
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