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OPINION
Factual Background

On May 9, 2002, the Appellant was placed on probation for eleven months and twenty-nine

days by the Carroll County General Sessions Court after he pled guilty to misdemeanor possession

of schedule IV drugs and drug paraphernalia. On March 6, 2003, aprobation violation warrant was
issued, alleging that the Appellant had been arrested for new drug charges and driving offenses. On



April 3, 2003, the Carroll County General Sessions Court entered an order partially revoking the
Appellant’ s probation and ordering him to serve ninety daysin jail, after which his probation was
to bereinstated. The Appellant appealed this order to the Carroll County Circuit Court.

OnMay 12, 2003, ahearingwasheld inthecircuit court. The Appellant’ s probation officer,
Laurie Scott, testified that, whilethe Appellant was serving his sentence of probation, he pled guilty
to driving on arevoked license and possession of schedule Il drugs, schedule IV drugs, and drug
paraphernalia. Following Scott’s testimony, the circuit court concluded, “The Court finds he's
violated the terms and conditions of his probation. He'll be remanded back for enforcement of the
sentence.” Thistimely appeal followed.

ANALYSIS

The Appellant argues that the circuit court erred by not conducting a de novo review of the
ninety-day period of confinement ordered by the genera sessions court or considering other
sentencing optionswhich would be avail abl e to the A ppellant following revocation of hisprobation.
He does not challenge the grounds supporting revocation.

Tennessee Code Annotated section 27-5-108(a) (Supp. 2003) providesthat “[a]ny party may
appeal from an adverse decision of thegenera sessionscourt to thecircuit court of the county within
aperiod of ten (10) dayg.]” Subsection (c) statesthat such an apped “shall be heard de novo in the
circuit court.” Tenn. Code Ann. § 27-5-108(c).

In Satev. Cunningham, 972 SW.2d 16 (Tenn. Crim. App. 1998), the defendant’ s probation
wasrevoked by the Municipal Court of Jackson, Tennessee. The defendant appeal ed the revocation
to the Circuit Court of Madison County, and the circuit court affirmed the municipal court’s
judgment without conducting a de novo hearing. A panel of this court reversed and remanded the
casetothecircuit court for ade novo probation revocation hearing. Indoing so, our court stated that
“[i]n ade novo review, ‘the parties are entitled to a reexamination of the whole matter of law and
fact.”” Id. a 18 (quoting Richardsv. Taylor, 926 S.W.2d 569, 570 (Tenn. App. 1996)). The circuit
court is not concerned with what took place in the lower court; instead, “the matter istried asif no
other hearing had occurred.” 1d. (citing Hohenberg Bros. Co. v. Mo. Pac. RR. Co., 586 S.w.2d
117,119 (Tenn. App. 1979)). In other words, “[a] de novo hearing encompasses more than just the
presentation of proof.” 1d. The court must try the matter “asif no judgment had previously been
rendered.” 1d. Thisincludes*“aconsideration of the various sentencing optionsif thereisafinding
that the defendant violated the terms and conditions of probation.” Id.

In this case, the circuit court failed to conduct any review of the sentence imposed by the
general sessionscourt and did not re-examine avail able sentencing options. Rather, thecourt simply
stated that the Appellant had violated the conditions of his probation and remanded the case to the
general sessionscourt for enforcement of the sentence. Under Cunningham, the Appellantisentitled
to have this case remanded to the circuit court for the limited purpose of having the court conduct
ade novo review of his sentence following revocation.
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The Appelant aso argues that his ninety-day sentence is the product of vindictive
prosecution. This issue is rendered moot by our remand for a de novo sentencing hearing;
nonetheless, by failing to prepare an adequate record, the Appellant has waived appellate review at
thistime. The Appellant’s contention hinges on his bare allegation that other defendantsin similar
cases have been required to serve only ten daysin jail upon their probation being partially revoked.
The Appellant hasfailed to include any evidence of these other casesin therecord. It isthe duty of
the Appellant to prepare any adequate record in order to allow meaningful review on appeal. See
Tenn. R. App. P. 24(b); Satev. Max, 714 SW.2d 289, 293 (Tenn. Crim. App. 1986) (statementsin
briefs as to what occurred in the trial court cannot be considered unless they are supported by the
record).

CONCLUSION
Based upon the foregoing, this case isremanded to the Carroll County Circuit Court for the

purpose of conducting ade novo review of the Appellant’ s sentence following revocation and entry
of an order of disposition of the same.

DAVID G. HAYES, JUDGE



