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OPINION
FACTS

On October 10, 2001, the defendant shot and killed the twenty-eight-year-old victim, Michael
Carter, following an argument that occurred on the balcony outside the victim’s girlfriend’s
apartment. Thedefendant fled after the shooting and remained in hiding for several months, but was
eventually captured and brought to trial on a second degree murder charge.

Trial
The victim’smother, Mary Carter, testified that the victim left her home on the morning of
October 10, 2001, to go to an apartment in the Dixie Homes, a Memphis public housing
development where his girlfriend lived with their five-year-old son. She stated that she received
word later that day that the victim had been shot and was at the hospital. Upon her arrival at the
Regional Medical Center, the hospital chaplain informed her that the victim was dead.

Thevictim’ sfiancée, KeniaWhite, testified she and the victim were returning to her second
story apartment after dropping their son off at school when they encountered the defendant, whom
sheknew as*“B,” lounging beside the balcony in front of “Renee’s’ apartment, located afew doors
down from her home. The victim spoke to the defendant, telling him he would see him that
afternoon, and she and the victim retired to her apartment to sleep. At about 2 p.m., the victim’s
friend, Brian, and a man she did not know stopped by her apartment. The men asked the victim if
he knew wherethey could get some drugs, and hereplied that he did not but would check with some
men at Renee’ sapartment. Ten or fifteen minutes after the victim returned from Renee’ sapartment,
the defendant cameto White' send of the porch and “in broad daylight showed Brian thedopein his
hand.”

The victim chastised the defendant, telling him that he could have asked to step inside the
doorway rather than conducting his transaction in front of their apartment door. White explained
that her apartment building, which was commonly known as “the dope track,” was constantly
patrolled by the police. Although she could not hear the defendant’s response, it caused the
defendant and the victim to “ hav[e] wordswith each other” and to exchange curses. She camed the
men down, and the victim told the defendant to keep the drugs on his end of the porch. The
defendant left, and the victim resumed drinking his beer and talking and laughing with his friends.

White estimated it was ten to fifteen minutes later when the frowning defendant, whose t-
shirt was “cocked up in the air” asif he had “stuck something in [his] pantsand . . . forgot to put
[his] t-shirt down,” met her and her son as they were headed down the stairs to the store. Thinking
nothing of it at the time, she continued past him and down the stairs. However, when she heard the
victim curse again in response to something the defendant said, she stopped at the bottom of the
stairsand called up to the defendant, “ Dog, boy, you that mad because hetold you we don’t want you
infront of our door? Wedon't care how many drugsyou sell. Just keep it away fromin front of our
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door.” The defendant cursed her in reply, and the victim told her to stop arguing with him and to
continue on her way.

Hearing no further argument between the men, White walked to her car, which was parked
infront of the stairsto her apartment building. At about thetime sheinserted her key in the car door,
she heard gunshots, looked up, and saw the defendant with his arm extended shooting at the victim.
Thevictimfel backwardsin an attempt to flee, whilethe defendant, who was* skipping backwards’
toward the stairs, continued firing his gun. Whitetestified she heard multiple gunshots and saw the
defendant’s arm extended, but was unable to see the defendant’s gun because of the balcony
guardrail. She said the victim was also hidden from her view after his fall. However, based on
seeing her apartment door open and then shut, she assumed heran in a crouching “duck walk” into
her apartment to escape the defendant.

Whitetestified she ran with her son to the apartment building and started up the steps, only
to encounter the defendant, gun in hand, on hisway down. The defendant stopped two to three feet
from her and pointed his pistol directly at her face. She grabbed her son, fell to the ground, and
“covered up.” Next, she heard a“click,” which she interpreted as the defendant’ s attempt to shoot
her with hispistol, whichwasout of bullets. When she sat up, she saw the defendant running toward
the corner of the apartment building where he disappeared from view.

When Whitereached her apartment, the victim unlocked and opened thedoor fromtheinside
and instructed her to call 9-1-1, telling her he had been shot intheleg. Although she saw no blood
and heinitially appeared to be all right, he soon broke out in asweat, sat down, and began foaming
at the mouth. A police officer arrived as she was on the telephone with the 9-1-1 dispatcher, and
remained with the victim while she took a second police officer to the defendant’s mother’s
residenceafew streetsaway. By thetime shereturned to the apartment, the paramedics had already
taken the victim to the hospital.

Whitetestified shewent from her apartment to the police station, where she gave astatement
and identified the defendant from a photographic lineup, and then to the hospital, where shelearned
that thevictimwasdead. Shemadeapositive courtroom identification of the defendant and testified
she was certain the victim was holding abeer in his hand at the time of the shooting. However, she
acknowledged on cross-examination that she did not know what had transpired between the men
immediately before the shooting.

Sergeant Marlon Tabor of the Memphis Police Department testified he was assigned to the
Memphis Public Housing Bureau in October 2001, and was patrolling in the Dixie Homes
development on October 10 when he heard what sounded like gunshots and someone told him a
shooting was taking place around the corner. There, he saw agroup of people standing in front of
an apartment building pointing up to asecond story apartment. He went up the stairs, where hewas
met by KeniaWhite, who informed him her boyfriend had been shot. Thevictim, who waslying on
his back in a hallway inside the apartment, had “small trickles of blood coming out of him,” was
laboring to breathe, and appeared to Sergeant Tabor to be “in [a] pretty serious condition.”
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Nonetheless, he was able to reveal the identity of his assailant and to indicate what led to the
shooting:

| asked him severa times who shot him and he findly said
someone named B. And he told me kind of what happened to him.
He said that him and B or someone got into an argument and he was
shot. It was something dealing with drugs. Hewaskind of saying it
in alot of broken English. | had to get down really to hear what he

was saying.

Sergeant Tabor testified Whiteinformed him that “B” lived around the corner and took him
tothedefendant’ smother’ sapartment, located about ablock away inthe samehousing devel opment.
The defendant was not there, and he was unable to locate him at that address despite returning to the
apartment “on multiple occasions’ over “multiple days.” On cross-examination, Sergeant Tabor
testified that the Dixie Homes development was a high crime area “[a]t one time,” but that “the
crimerate [was| fairly low i[n] that area now.”

Memphis Police Officer Katie Ward, who was assigned to the Dixie Homes areain October
2001 and was one of the officerswho responded to the shooting, testified thevictim waslying inthe
hallway of the apartment when she arrived, was sweating, and was not moving. Thevictim told her
and other officersthat “B” shot him. A young woman informed them where“B” lived, and sheand
several fellow officers went to that location but were unable to find him. On cross-examination,
Officer Ward readily acknowledged that the Dixie Homes devel opment was a“high crime area.”

Memphis Police Officer Mike Schafer testified heand fellow officerswent to the Oak Manor
Apartments on March 3, 2002, in response to a Crime Stoppers tip that the defendant was outside
one of the apartment buildings. The defendant fled at sight of the officers, but was captured after
running approximately fifty yards.

Dr. Theresa Allen Campbell, the Shelby County medical examiner who performed the
autopsy of the victim'’s body, testified the victim’s cause of death was multiple gunshot wounds,
consisting of afatal gunshot wound to the left lower abdomen in which the bullet perforated the | eft
common iliac artery and the left common iliac vein, causing the victim to bleed to death, and a
gunshot wound to the right thigh in which the bullet lodged in the muscle but did not hit any vital
structures. The victim’s drug test was negative. His blood alcohol level was .02, which was
consistent with his having consumed a beer at or near histime of death. In addition to the gunshot
wounds, the victim had abrasions on his left hand, an abrasion on his forearm, and red linear
contusionson hischest. Dr. Campbell agreed the abrasionsto the hand and arm were consistent with
thevictim’ s having fallen on concrete, and testified that the patterned linear contusions on his chest
were more consistent with medical intervention than with a punch. On cross-examination, Dr.
Campbell testified that the victim was five feet, ten inchestall.



Following thetria court’sdenial of hismotion for judgment of acquittal, the nineteen-year-
old defendant took the stand in his own defense. He began his testimony by admitting he shot the
victim, supported himself until the time of his March 3, 2002, arrest by selling crack cocaine, and
had prior convictions for theft of property under $500, theft of property over $500, and theft of
property over $1000. Heclaimed, however, that the shooting occurred during aphysical altercation
inwhich the victim madeamoveasif to reach for aweapon. Accordingto the defendant’ s account,
he was |eaning against the bal cony rail talking to Renee when the victim'’ sfriend Brian and Brian's
associ ate approached thevictim outside White' sapartment. Thevictim called to him, and hewalked
down to the victim with the intention of telling the victim'’s friends where they could find some
drugs. The defendant testified he had no drugs with him at that time, but if he had, he would have
sold them to the victim’ s friends.

Thedefendant testified averbal confrontation ensued between him and thevictim, whichwas
immediately followed by the victim’ s punching himin the chest. The defendant stated he was 5'6"
or 57" and stumbled backwards after the victim punched him. Ashedid so, he saw thevictim reach
down toward his pants pocket. Believing the victim was going for agun, he pulled the .22 revolver
he constantly carried for self-protection out of hisrear pocket, fired two or three shots at the victim,
and then fled. The defendant insisted he had no intention of killing the victim. He said he fired
downwards and thought he had shot the victim in the leg.

The defendant testified he dropped his gun on the apartment stairsashefled. Hesaid heran
to anearby wooded area, where he hid for approximately an hour and a half until “the commotion
had died down.” Afterwards, he went first to a girlfriend’s house, and then stayed in a series of
motels, where he supported himself by selling drugs, until hewasultimately captured. Heexplained
his failure to turn himself in by stating that he was afraid of what would happen to him and his
March 3, 2002, flight from the police by stating he overreacted out of fear that the officers would
shoot him. Hesaid hewas“very sorry” about what had happened, “never intended for thingsto get
that far,” and would never again carry agun.

On cross-examination, the defendant testified the victim initiated the argument and physical
atercation. He claimed not to have known what the fight was about and to have merely reacted to
what he had perceived asathreat. He admitted he never saw the victim with agun. He denied he
pointed his gun at White or her son, testifying he no longer had his weapon at the point he passed
them on the stairs. He acknowledged he hid from the police from the time of the shooting until his
capture, but also claimed he had tried to turn himself in. According to histestimony, he telephoned
the“homicide squad” in January 2002, spoke to someone to whom he provided his name, the name
of the victim, and the date of the shooting, and was told by that person that he was not wanted for
anything.

Sentencing Hearing

At the October 17, 2003, sentencing hearing, the victim’s older sister, thirty-two-year-old
Shantel Carter, testified that her twelve-year-old sister and seventeen-year-old brother were both
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devastated by the victim’s death and that her mother cried “on aregular basis.” She said she had
been |eft with theresponsibility of raising the victim’ s eleven children, aswell as her own four, and
requested that the defendant receive the maximum sentence. The defendant stated he was “truly
sorry” for what happened and would have walked away if he had “used [his] mind at thetime,” but
the “misunderstanding got truly out of hand.”

Thetria court found the following four enhancement factors applicableto the case: (2) the
defendant’ s previous history of criminal convictionsor behavior, based on hisprior convictionsand
evidence he made hisliving by selling drugs; (9) the defendant’ s previous history of unwillingness
to comply with the conditions of a sentence involving release into the community, based on a
January 2001 violation of probation reflected in his presentence report; (10) the defendant’ s use of
afirearminthecommission of the offense; and (11) the defendant’ slack of hesitationin committing
the offense when the risk to human life was high, based on evidence that the shooting occurred at
an apartment complex where other individuals besides the victim were present. See Tenn. Code
Ann. § 40-35-114(2), (9), (10), (11) (2003).

Thetria court weighed the first and third of these four enhancement factors most heavily,
placing very little weight on the defendant’s violation of probation or lack of hesitation in
committing the crime when the risk to human life was high:

The Court is going to put a great deal of emphasis on [the
defendant’ ] criminal activity, hiscriminal convictions, his criminal
behavior. The Court isalso going to put agreat deal of emphasison
the fact that [the defendant] used a pistol in the commission of this
offense. We have a combination of somebody selling drugs,
somebody that isin the process of selling drugs, who hasafirearmin
their possession, and then when an incident occurs, an argument in
thiscaseisstrictly what thisamounted to. Thevictiminthecasetold
[the defendant] to sell his drugs on the other end of the walkway.
That’ swhat it amounted to.

And [the defendant] and he got into a disagreement over |
assumewhere thedrugsweregoing to besold. But thetestimony was
that they were arguing about the fact that [the defendant] applied his
tradein front of the victim’ sresidence after being asked not to do so.
And as a result, words escalated into [the defendant] producing a
pistol and firing it and killing the victim in the case.

So the Court is going to put a great deal of emphasis on his
prior history, his selling of drugs, his involvement in criminal
convictions, and the fact that he armed himself with a firearm and
used that firearm in the commission of the offense.



The Court will put asmall bit of emphasis on the fact that he
has previoudly violated a misdemeanor probation. But | think it’'s
something that the Court can consider and will put some emphasison
it. But the Court’s great deal of emphasis is on his history, prior
history, and the use of afirearm.

Finding no applicable mitigating factors, thetrial court sentenced the defendant as a Range
|, violent offender to twenty-four yearsin the Department of Correction. Thetrial court subsequently
overruled the defendant’ s motion for a new trial, and this appeal followed.

ANALYSIS
|. Sufficiency of the Evidence

The defendant contends that the evidence at trial shows that he acted under the heat of
passion produced by adequate provocation and, thus, isguilty of voluntary manslaughter rather than
second degreemurder. The Statearguesthat theevidence supportsthejury’ sverdict. Weagreewith
the State.

When the sufficiency of the conviction evidence is challenged, the relevant question of the
reviewing court is “whether, after viewing the evidence in the light most favorable to the
prosecution, any rational trier of fact could have found the essential elements of the crime beyond
areasonabledoubt.” Jacksonv. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560,
573 (1979); seedso State v. Evans, 838 S.W.2d 185, 190-92 (Tenn. 1992); State v. Anderson, 835
S.W.2d 600, 604 (Tenn. Crim. App. 1992); Tenn. R. App. P. 13(e) (“Findings of guilt in criminal
actions whether by the trial court or jury shall be set asideif the evidence isinsufficient to support
the findings by the trier of fact of guilt beyond a reasonable doubt.”). All questionsinvolving the
credibility of witnesses, the weight and value to be given the evidence, and all factual issues are
resolved by the trier of fact. See State v. Pappas, 754 S.W.2d 620, 623 (Tenn. Crim. App. 1987).
“A guilty verdict by the jury, approved by the trial judge, accredits the testimony of the witnesses
for the State and resolves al conflicts in favor of the theory of the State.” State v. Grace, 493
SW.2d 474, 476 (Tenn. 1973). Our supreme court stated the rationale for thisrule:

This well-settled rule rests on a sound foundation. The trial
judge and the jury seethe witnessesfaceto face, hear their testimony
and observe their demeanor on the stand. Thus the trial judge and
jury arethe primary instrumentality of justiceto determinetheweight
and credibility to be given to the testimony of witnesses. Inthetrial
forum aone is there human atmosphere and the totality of the
evidence cannot be reproduced with a written record in this Court.

Bolinv. State, 219 Tenn. 4, 11, 405 S.W.2d 768, 771 (1966) (citing Carroll v. State, 212 Tenn. 464,
370 SW.2d 523 (1963)). A jury conviction removes the presumption of innocence with which a
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defendant is initially cloaked and replaces it with one of guilt, so that on appeal, a convicted
defendant hasthe burden of demonstrating that the evidenceisinsufficient. See Statev. Tuggle, 639
S.W.2d 913, 914 (Tenn. 1982).

Second degree murder is defined as “[a] knowing killing of another.” Tenn. Code Ann. 8§
39-13-210(a)(1) (2003).

"Knowing" refersto apersonwho actsknowingly with respect
to the conduct or to circumstances surrounding the conduct when the
person isaware of the nature of the conduct or that the circumstances
exist. A person acts knowingly with respect to aresult of the person's
conduct when the person is aware that the conduct is reasonably
certain to cause the result[ ]

Id. §39-11-106(a)(20). Voluntary manslaughter isdefined as*“theintentional or knowing killing of
another in astate of passion produced by adequate provocation sufficient to |ead areasonable person
toactinanirrational manner.” Id. 8 39-13-211(a). “Whether the acts constitutea‘knowing killing’
(second degree murder) or a killing due to ‘adequate provocation’ (voluntary mandaughter) is a
guestion for the jury.” State v. Johnson, 909 S.W.2d 461, 464 (Tenn. Crim. App. 1995).

To support asecond degree murder conviction, the State had only to establish that thekilling
of the victim was knowing beyond a reasonable doubt. See State v. Summerall, 926 SW.2d 272
(Tenn. Crim. App. 1995). Viewedinthelight most favorableto the State, the evidence here showed
that theinitial confrontation between the defendant and victim had ended and the defendant had | eft
the scene when he returned some ten to fifteen minutes later armed with a pistol, engaged in a
second, brief, verbal exchange with the victim, and then pulled his pistol and shot the victim in the
abdomen and | eg, causing hisdeath. These actionswere sufficient to support the jury’ sfinding that
the defendant committed a knowing killing of the victim.

As support for his argument that the evidence shows voluntary manslaughter rather than
second degree murder, the defendant cites his testimony that the shooting occurred in the midst of
aphysical altercation initiated by the victim after the victim made what he interpreted asamovefor
agun, aswell asWhite' sadmission that she did not witness what transpired immediately beforethe
shooting. However, although the defendant described a single confrontation between himself and
the victim, White described two separate encounters, the second of which was initiated by the
defendant, who upon his return wore his t-shirt “cocked up” as if he had stuck something in his
pants. Moreover, athough White acknowledged shedid not seewhat transpired immediately before
the shooting, shetestified that she heard no further argument between the men as shewalked toward
her car and that the victim was holding abeer in his hand when shot. Having heard the conflicting
testimony, and having been instructed on the elements of second degree murder and voluntary
manslaughter, the jury convicted the defendant of second degree murder. In so doing, it obviousy
rgjected his contention that he acted in a state of passion produced by adequate provocation. This



wasitsprerogative. Weconclude, therefore, that the evidenceis sufficient to sustainthedefendant’ s
conviction for second degree murder.

II. Impact of Blakely Opinion on Defendant’s Sentencing

Thedefendant contendsthat the sentencing imposed in hiscase should bereevaluatedinlight
of therecent Blakely opinion. Blakely v. Washington, 542 U.S.  , 124 S. Ct. 2531 (2004). The
State argues, inter alia, that the defendant has waived the issue for failure to raise it in atimely
fashion; al four enhancement factors are applicable under Blakely because the defendant either
admitted or failed to contest the facts on which they were based; and finally, even if enhancement
factor (11) wasinappropriately applied, theremai ning enhancement factors, clearly appropriateunder
Blakey, justify the enhanced sentence imposed.

Tennessee Code Annotated section 40-35-401 provides that our review of the length or
manner of service of asentence should be conducted de novo on therecord “with apresumption that
the determinations made by the court from which the appeal istaken are correct.” Tenn. Code Ann.
840-35-401(d) (2003). Blakely, however, callsinto question the validity of thetrial court’ sfinding
of certain enhancement factorsto increase adefendant’ s sentence from the presumptive sentencein
therange. Inthat case, the United States Supreme Court applied therulein Apprendi v. New Jersey,
530 U.S. 466, 490, 120 S. Ct. 2348, 2362-63, 147 L. Ed. 2d 435 (2000) (“Other than the fact of a
prior conviction, any fact that increases the penadty for a crime beyond the prescribed statutory
maximum must be submitted to ajury, and proved beyond areasonable doubt”) to conclude that a
criminal defendant’ s Sixth Amendment right to trial by jury encompasses theright to havethejury,
rather than the judge, determine the existence of any sentence enhancements other than those based
on facts reflected in the jury verdict or admitted by the defendant. Blakely, 124 S. Ct. at 2536-38.

The State first argues that the defendant waived the sentencing issue by failling to raiseitin
hisorigina brief. The State further arguesthat the i ssue cannot be addressed as plain error because
no clear and unequivocal rule of law wasviolated by thetrial court’ sapplication of the enhancement
factors and the defendant failed to establish that he waived the issue for anything other than tactical
reasons. We respectfully disagree.

Tennessee Rule of Criminal Procedure 52(b) defines “plain error” as “error which has
affected the substantial rights of an accused” and which “may be noticed at any time, even though
not raised in the motion for a new trial or assigned as error on appedl, in the discretion of the
appellate court where necessary to do substantial justice.” Sincetheintention of theruleisto serve
the ends of justice, it is invoked only in exceptional circumstances where necessary to avoid a
miscarriage of justice. State v. Adkisson, 899 S.W.2d 626, 639 (Tenn. Crim. App. 1994) (citing
United States v. Gerald, 624 F.2d 1291, 1299 (5th Cir. 1980)). The following factors should be
considered by an appellate court when determining whether “plain error” has occurred:

a) the record must clearly establish what occurred in thetria court;



b) a clear and unequivocal rule of law must have been breached,

c) a substantial right of the accused must have been adversely
affected;

d) the accused did not waive the issue for tactical reasons; and
€) consideration of the error is* necessary to do substantial justice.”
Id. at 641-42 (footnotes omitted).

The State quotes the Blakely Court’s observation that the “ State is free to seek judicial
sentence enhancements so long as the defendant either stipulatesto the relevant facts or consentsto
judicial factfinding,” 124 S. Ct. at 2541, to argue that no “clear and unequivocal rule of law” was
violated by the sentencing procedure employed in this case. The State further asserts that “[i]t is
entirely possible that the defendant waived the i ssue because he preferred judicial sentencing. The
defendant could haveraised theissue under Apprendi prior to the cases being docketed and did not.”
However, when the portion of the Blakely opinion on which the Statereliesfor thisargument isread
in context, it isclear that the defendant’ sfailureto contest the enhancement factors was not the type
of “consent” to judicial factfinding that the Court envisioned:

JusticeBREY ER arguesthat Apprendi worksto the detriment
of criminal defendants who plead guilty by depriving them of the
opportunity to argue sentencing factors to a judge. But nothing
prevents a defendant from waiving his Apprendi rights. When a
defendant pleads guilty, the State is free to seek judicia sentence
enhancementsso long asthe defendant either stipul atesto therelevant
facts or consents to judicial factfinding. If appropriate waivers are
procured, States may continueto offer judicial factfinding asamatter
of courseto all defendants who plead guilty. Even a defendant who
stands trial may consent to judicia factfinding as to sentence
enhancements, which may well bein hisinterest if relevant evidence
would prgjudice him at trial. We do not understand how Apprendi
can possibly work to the detriment of thosewho arefree, if they think
its costs outweigh its benefits, to render it inapplicable.

Id. (citationsomitted). Prior to therelease of the Blakely opinion, criminal defendantsin Tennessee
routinely accepted thetrial court’s, rather than thejury’ s, finding of enhancement factors, despitethe
ruleannounced in Apprendi. Thus, we cannot consider that the defendant meaningfully waived his
Sixth Amendment right to have the jury determine the existence of the enhancement factorsin his
case.
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Under Blakely, the only enhancement factors other than prior convictions that atrial court
may apply to increase a sentence are those which arereflected in the jury verdict or admitted by the
defendant. Id. at 2537. Therefore, thetrial court’s application of enhancement factors (2) and (10)
was appropriate, asthe defendant freely admitted in his testimony that he had prior convictions for
theft, supported himself until the time of his arrest in the instant offense by selling drugs, and used
apistol inthe commission of the offense. However, sincethe facts underlying enhancement factors
(9) and (11) were neither reflected in the verdict nor admitted by the defendant, we concludethat the
trial court erred in applying these factors to the offense. See id. at 2542 (“Any evaluation of
Apprendi’s“fairness’ to crimina defendants must compare it with the regime it replaced, in which
adefendant . . . would routinely see his maximum potential sentence balloon . . . based not on facts
proved to his peers beyond a reasonable doubt, but on facts extracted after trial from a report
compiled by a probation officer who the judge thinks more likely got it right than got it wrong.”).

In sum, we conclude that enhancement factors (2) and (10) were appropriately applied under
Blakely, but that the trial court erred in applying enhancement factors (9) and (11). We further
concludethat the strong weight to which thetrial court assigned the applicable enhancement factors
more than justifies the enhanced sentence imposed. Accordingly, we affirm the twenty-four-year
sentence.

CONCLUSION

Based on the foregoing authorities and reasoning, we affirm the judgment of thetrial court.

ALAN E. GLENN, JUDGE
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