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OPINION

The evidence at trial was highly controverted, and various witnesses for the
prosecution and the defense testified in sharp conflict to one another. The state's case relied in
significant part on the testimony of Jarquis Hendricks, who testified that on the evening of August
13, 1999, he was with the defendant and some of his other acquaintances at a Teen Night at 328
Performance Hall in Nashville. While there, Hendricks and Renaldo Clay got into a disagreement
with the victim and some of the victim’ sfriends, although the incident was resolved and Hendricks
and the victim gave each other some * dap,” meaning that they shook hands. Several minutes later,
Hendricks was outside when the defendant came out of the club. The defendant, who had not been
part of the disagreement in which Hendricks and the victim had been involved, was upset and said
that he had been “ganged” inside. The defendant said, “I’m gonna burn one of ‘em. I’'m going to
show them | ain’t no ho [sic].”



According to Hendricks' testimony, Renaldo Clay, the defendant, and Hendricks
found a ride to the University Court housing development with someone named Bobby and an
unidentified passenger. The defendant went to hissister’ s house and returned with Orlando Bassin
about ten minutes, while Hendricks and Clay stayed behind in the driveway. The defendant
proposed that they return to 328 Performance Hall. Bass, Clay, Hendricks, and the defendant got
into the defendant’ ssister’scar. On the way back to the club, the defendant, who was driving, took
out a gun and checked the clip.

Whenthegroup arrivedinthe areaof 328 Performance Hall, they saw theyoung men
withwhom there had been an earlier disagreement. Although thechronology issomewhat imprecise,
Hendricks saw Bass with agunin hishand. The defendant asked Bass what type of weapon it was,
and then the defendant and Bass switched weapons with each other. Hendricks claimed that the
three other men walked toward the other group of men, although he stayed behind. The defendant
and Clay were holding guns at their sides. Hendricks returned to the car and sat in the driver’s seat
because hethought “they wererobbing ‘ em or something wasfixing to happen, probably.” After two
or three minutes, Clay and Bass returned and got into the car. Hendricksthen heard agunshot. He
turned and saw a second shot being fired by the defendant. The defendant returned to the car and
said that he thought he hit one of them. The group then drove to University Court.

A detective who interviewed Hendricks shortly after the crimes testified about
several inconsistencies between Hendricks' testimony and his prior statement, including that
Hendricks had previously claimed to have seen the defendant walking back toward the car when
shotswerefired. Additionally, Hendrickshad said that an individual named Rico had been present.

Cy-Silvia Jordan, who at the time of the crimes was the defendant’s brother’s
girlfriend, testified for the state. Jordan was present at a homein University Court on the night of
thevictim’ sdeath. Shetestified that the defendant came to the home, said that “abunch of Lischey
guys were causing a problem,” and asked his brother for a gun. The defendant left with a .45
handgun.

Jordan admitted on cross-examination that she was testifying as part of a plea
agreement relative to acharge of especially aggravated robbery. She likewise admitted that she had
been apsychiatric inpatient and wastaking Haldol and Cogentin. Further, she admitted that she had
not initially contacted the police with the information and that she had only done so after a
disagreement with Shaun Summers, the defendant’ s brother.

Various police officers provided testimony that after they were summoned to the
scene, they found the deceased victim in the driver’ s seat of ayellow Oldsmobile parked in front of
abuilding at Fourth Avenue and Lee Street. The victim had been shot in the back of the head. The
doorswere open and the brake lightswere on. The back passenger side window was shattered, and
the driver’'s side rear tire was flat. A nine millimeter shell casing and a copper jacket were
recovered.



Christopher Fearstestified that he had been afriend of the victim and had been with
thevictim the night of hisdeath. He had been riding in acar with thevictim, Clinton Anderson, and
Elton Pricein heavy, backed-up traffic when the victim accidentally dropped $100 out the window.
Thevictim got out of the car to get hismoney. Fearsheard someone shooting intotheair. Pricesaid
he was going to get a pistol, and the victim took the wheel. They traveled a short distance further
and parked. They got out of the car, and the victim talked to a group of people, of whom the
defendant was one. Three or four of these individuals had handguns and robbed Fears. He denied
that the defendant was one of the robbers, although he said that the defendant had agun at his side.
Fears claimed that although Mason had about $1,000, Mason was not robbed.

Clinton Andersondid not testify for thestate. Hismother didtestify outsidethejury’s
presence, however, and clamed that after arriving at the courthouse on the first day of the
defendant’ strial, her son told her that he was “stressed” and was leaving town.

The court admitted atape of Anderson’s prior testimony in ajuvenile court hearing,
in which Anderson recounted that he had been with a group of men, including the victim, on the
night of thevictim’ sdeath. They went to aclub and then went riding around. Andersonwasinitially
riding around with Elton Price, and they picked up the victim. The victim dropped a$100 bill, and
someone picked it up and talked to the victim. Anderson recounted in ambiguous terms that there
was an argument and shooting into theair. Apparently, the three men got out of the car during this
incident. They then returned to the car. The defendant said that they had “ganged” himin the club
and told them to “lay thingsout.” Anderson said that he and Fears emptied their pockets. Someone
other than the defendant picked up the contents, and no one handed any of Anderson’smoney to the
defendant. Thevictim did not drop anything from his pocket, and the defendant said that the victim
was “cool.” Anderson claimed that neither he nor any of his companions had aweapon, but he saw
at least one weapon in the group - the one the defendant was pointing at the victim. He thought he
saw other weapons that were pointed down, but he was not sure how many. Anderson claimed that
the victim told him to go get the victim’sgun. Anderson and Fears walked away, and as Anderson
approached Elton Price, he heard two gunshots. Anderson and Pricewent back to thelocation of the
robbery, and they discovered the victim in the car with a gunshot wound to the head.

To counter thestate’ sproof, the defendant began his case-in-chief with thetestimony
of his brother, Shawn Summers. The defendant’s brother recounted that he had a tempestuous
relationship with Cy-Silvia Jordan, who he characterized as controlling and mentally unstable. He
claimed that Jordan threatened that if he broke up with her, she would seek revenge by making
untrue statements to the authorities about the defendant’s criminal charges. He claimed that she
ultimately did just that, athough she later apologized and said she thought it wasajoke. Hesad
that the lie that Jordan told was that someone came to the home on the night of the crimes and
retrieved a gun.

ShawandaSummers, who isthe defendant’ ssister, testified that shewasa oneon her
porch at University Court in the early morning hours of August 14, 1999 when the defendant,



Renaldo Clay, and Jarquis Hendricks came up the stairs. She overheard the defendant ask Clay why
he started shooting, to which Clay replied, “ They was trying to jump mein the club.”

The defendant testified. He admitted that in 1999 he had a gun that he kept at his
sister’s house. He claimed that he needed it for protection because he lived in aviolent area. He
testified that on the evening of August 13, 1999, he had Rico Halliburton drop him off at 328
PerformanceHall. Halliburton left to have hishair braided, and the defendant stayed at the club for
afew hours. Whilethere, he saw Renaldo Clay and Jarquis Hendricks. The defendant denied that
he got into afight at the club, and he likewise denied that anyone threatened or attacked him.

At about 11 p.m., the defendant began |ooking for aride because Halliburton had not
yet returned. He saw Clay and Hendricks outside the club and decided to look for a ride to
University Court with them. Hendricks arranged for someone named Bobby to give them aride.
The defendant denied that he made any statement about getting a gun to hurt someone while in
Bobby’svehicle. Afterthey arrived at University Court, Bass, Hendricks, Halliburton, Clay, and the
defendant left in Halliburton’s car to go to another club. The defendant admitted that while at
University Court, heretrieved hisgun in case someonetried to rob him, although he denied making
a statement that he was going to “burn” anyone.

The group of young men tried to get into 328 Performance Hall, but apolice officer
would not admit some of them. They began walking toward an establishment called The Club.
Someone, perhaps Hendricks, moved the car. Hendricks had to usethe bathroom, and therest of the
group walked up the street and waited for Hendricks on the corner. While they were doing so, they
heard two gunshots. The defendant and Clay took out their guns. The defendant held hisgun at his
side. A yellow car pulled up and backed in where the defendant and his group were assembled.
Christopher Fears, Clinton Anderson, and Montrell Mason, the victim, werein the car. Clay told
everyone to “lay it down.” The defendant admitted that both he and Clay still had their guns out.
The defendant claimed heintervened and told Clay that Mason was* cool” and that he was not going
tolet Clay rob hisfriend Mason. Hesaid that thisangered Clay, athough Clay complied and backed
off. Thedefendant said he did not seeany money taken from Fearsor Anderson. The defendant had
afriendly conversation with Mason, and Fearsand Anderson departed. The defendant claimed that
he walked away, leaving Mason, Bass, Halliburton, and Clay. Ashe got around a corner, he heard
two gunshots in rapid succession. The defendant jumped into the car that Halliburton had been
driving, where he found Hendricks behind the wheel. They drove up an alley, and Clay got inside.
On the way back to University Court, Clay and the defendant got into an argument when the
defendant asked Clay whether he was the person who fired shots and Clay said that he was. The
defendant inquired why Clay had done this, and Clay responded that they tried to “gang” himin the
club. The defendant testified that Halliburton and Bass were also upset with Clay, athough
Hendricks did not appear to be so.

When they reached University Court, Halliburton and Bass drove back to the scene

to see whether Mason was okay. Hendricks, Clay, and the defendant walked to the defendant’s
sister’ shouse. Thedefendant claimed that he admonished Clay that he did not haveto shoot Mason.
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The defendant denied that he was the onewho shot Mason, and he likewise denied any invol vement
in arobbery of Anderson and Fears.

After receiving this proof, the jury found the defendant not guilty of premeditated
murder but guilty of felony murder, two counts of aggravated robbery, and possession of a deadly
weapon. The court imposed alife sentence for the felony murder conviction, and in the sentencing
hearing that followed, the court ordered ten-year sentences for the aggravated robbery convictions
and a one-year sentence for the weapon offense, with the latter three sentences to be served
concurrently to each other but consecutively to the murder sentence, for an effective sentence of life
plusten years. The defendant then filed this appeal .

Sufficiency

The defendant assails the sufficiency of the evidence underlying his convictions of
felony murder and aggravated robbery. When an accused challenges the sufficiency of the
convicting evidence, this court must review the record to determine if the evidence adduced at trial
is sufficient “to support the finding by the trier of fact of guilt beyond a reasonable doubt.” Tenn.
R. App. P. 13(e). This rule is applicable to findings of guilt based upon direct evidence,
circumstantial evidence, or acombination of direct and circumstantial evidence. Satev. Dykes, 803
S.W.2d 250, 253 (Tenn. Crim. App. 1990), overruled in part by Statev. Hooper, 29 SW.3d 1 (Tenn.
2000).

Indetermining the sufficiency of the convicting evidence, thiscourt doesnot re-weigh
or re-evauatethe evidence. Statev. Matthews, 805 S.\W.2d 776, 779 (Tenn. Crim. App. 1990). Nor
may this court substitute its inferences for those drawn by the trier of fact from circumstantial
evidence. Liakasv. Sate, 199 Tenn. 298, 305, 286 S.W.2d 856, 859 (1956). To the contrary, this
court is required to afford the state the strongest legitimate view of the evidence contained in the
record as well as all reasonable and legitimate inferences which may be drawn from the evidence.
Sate v. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978).

Questions concerning the credibility of the witnesses, the weight and value to be
given the evidence, as well as al factual issues raised by the evidence are resolved by the trier of
fact, not this court. Id. In State v. Grace, 493 S.\W.2d 474, 476 (Tenn. 1973), our supreme court
said, “A guilty verdict by the jury, approved by the trial judge, accredits the testimony of the
witnesses for the State and resolves all conflictsin favor of the theory of the State.”

Because averdict of guilt removesthe presumption of innocence and replacesit with
apresumption of guilt, the accused, asthe appellant, has the burden in this court of illustrating why
the evidence isinsufficient to support the verdicts returned by thetrier of fact. Statev. Tuggle, 639
SW.2d 913, 914 (Tenn. 1982). This court will not disturb averdict of guilt due to the sufficiency
of the evidence unless the facts contained in the record are insufficient, as a matter of law, for a
rational trier of fact to find that the accused is guilty beyond a reasonable doubt. Id.



With respect to thefel ony-murder conviction, the defendant arguesthat the proof does
not support ajury finding of robbery of Montrell Mason. He claimsthat the jury’ s rejection of the
premeditated murder count necessarily impliesthat the jury rejected the premise that the defendant
fired the fatal shot, and because thereis not sufficient proof of arobbery of Mason, a conviction of
felony murder in perpetration of robbery cannot lie. We disagree that the proof islacking.

First of al, thejury’ sregjection of the premeditated murder count does not mean that
the jury did not believe that the defendant fired the fatal shot; it smply means that the jury had a
reasonabl e doubt as to whether he did so intentionally and with premeditation.

Second, felony murder is“[a] killing of another committed in the perpetration of or
attempt to perpetrate any . . . robbery . . ..” Tenn. Code Ann. § 39-13-202(a)(2) (2003). The
indictment charges the defendant with killing Mason during the perpetration of or attempt to
perpetrate“arobbery.” Theindictment does not specify that the robbery was of Mason. Inthelight
most favorable to the state, the evidence presented demonstrates that the defendant committed
robbery of or at |east attempted to rob Christopher Fears and Clinton Anderson, and in the course
of perpetrating those crimes, Montrell Mason was shot. In order for usto conclude that no rational
jury could reach this conclusion, we would be required to discredit portions of the state’ s evidence,
and we are not free to make credibility assessments contrary to those made by thetrier of fact. See,
e.g., Cabbage, 571 SW.2d at 835. Specificaly, the state presented evidenceviaClinton Anderson’s
prior testimony, in which he claimed that the defendant, who had aweapon, told Fearsand Anderson
to“lay thingsout.” Inresponse, they emptied their pockets, and someone other than the defendant
picked up the contents. Mason told Fears and Anderson to go get his gun from Elton Price, and the
two walked away and then heard two gunshots. When they returned to the scene, they found the
mortally wounded victim.*

Alternatively, there is evidence that supports the defendant’s guilt on a theory of
criminal responsibility. See Tenn. Code Ann. 8 39-11-402(2) (2003) (A person is criminally
responsible for the crime committed by another if “[a]cting with intent to promote or assist the
commission of the offense, or to benefit in the proceeds or results of the offense, the person solicits,
directs, aids or attempts to aid another person to commit the offense[.]”). Other witnesses placed
the defendant at the scene with aweapon in his hand, although their testimony did not identify the

1I n his brief, the defendant bases his sufficiency argument in part on the trial court’sjury instructions that the
predicate felony for afinding of guilt of felony murder wasthe robbery of M ason. Although the defendant hasaccurately
portrayed the jury instructions given by the trial court, the instructions were more narrow in this respect than called for
by the indictment. However, to the extent that the instruction may be viewed as error, we have no hesitation in
concluding that it was harmless beyond a reasonable doubt. The jury was fully instructed on the offenses of felony
murder and robbery. The jury found the defendant guilty of two counts of aggravated robbery of Clinton Anderson and
Christopher Fears. According to the evidence, if arobbery of M ason was attempted at all, it occurred at the same time
and in the same manner asthe robberies of Anderson and Fears. Cf. Statev. Teel, 793 S.W.2d 236, 249-50 (Tenn. 1990)
(trial court’s failure to instruct jury on underlying felony of rape was harmless error beyond reasonable doubt in guilt
phase of first degree murder trial where jury found defendant guilty of both premeditated murder and felony murder and
later found after receiving complete instructions in sentencing phase of trial that victim had been murdered in
perpetration of rape).
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defendant asthe actor who demanded or collected pocket contents from Fears and Anderson. The
defendant himself admitted that he was present and was displaying a weapon when Renado Clay
attempted to rob Anderson, Fears, and Mason, athough he claimed that he intervened to prevent
Clay from taking anything from Mason. The defendant did not make a similar claim he attempted
to prevent arobbery of Anderson or Fears; he merely said that he did not see any money being taken
fromthem. Given thedefendant’ sassociation with Clay inthese circumstances, thejury waswithin
its province in finding the defendant guilty of felony murder based upon the predicate crime of
robbery viaatheory of criminal responsibility.

The defendant a so challenges the sufficiency of the evidenceto support his separate
convictions of aggravated robbery of Fearsand Anderson. Aggravated robbery, asrelevant here, is
“theintentional or knowing theft of property from the person of another by violence or putting the
person in fear” which is “accomplished with a deadly weapon or by display of any article used or
fashioned to lead the victim to reasonably believeit to be adeadly weapon[.]” 1d. 88 39-13-401(a)
(2003) (robbery); 39-13-402(a)(1) (2003) (aggravated robbery). As discussed above, the evidence
viewed in the light most favorable to the state demonstrates that the defendant, armed with a
handgun, demanded that Fears and Anderson “lay things out” and that someone in the defendant’s
group took theitemsthat the victims surrendered. That this evidence was controverted at trial isnot
fatal to the state’ s case; the jury choseto accredit this evidence over that to the contrary, and we may
not revisit questions of credibility on appellate review.

For these reasons, we reject the defendant’s chalenges to the sufficiency of the
convicting evidence for the felony murder and aggravated robbery convictions.

Judicial Use Immunity - Rico Halliburton

Inanovel issue, the defendant claimsthat thelower court erred in denying hisbid for
judicia useimmunity for prospectivewitness Rico Halliburton. Relying heavily ontheThird Circuit
caseof Virginlslandsv. Smith, 615 F.2d 964 (3d Cir. 1980), the defendant contendsthat due process
required that the court grant useimmunity for Halliburton. Asthe defendant correctly notes, thisis
an issue of first impression in Tennessee.

Halliburtoninvoked hisFifth Amendment privilegewhen questioned about the crimes
for which thedefendant wasontrial. Thedefense anticipated that if immunized, Halliburton would
testify that he was present at the time the victim was shot and saw Renaldo Clay, not the defendant,
fire the fatal shot. The defense based this expectation on Halliburton’s prior statement to law
enforcement authoritiesto this effect. Asasecond, less preferable aternative to use immunity, the
defenseinitialy proposed that it beallowed tointroduceavideotape of Halliburton’ sprior statement.
The court denied the defendant’ s bid for use immunity for Halliburton but ruled that the videotape
could be admitted and encouraged the parties to agree on which portion of the tape was relevant.
The parties were unable to reach an agreement, and the defense withdrew its request to admit the
tape while attempting to reserve its objection to the court’ s ruling relative to use immunity.



Use immunity generally refers to a federal prosecutor’s discretionary authority to
grant awitness immunity from prosecution based upon his compelled testimony, when doing so is
inthepublicinterest. See 18 U.S.C. 88 6002 et seg.; United Statesv. Mohney, 949 F.2d 1397, 1401
(6™ Cir. 1991). Some states have recognized use immunity as a matter of statelaw. See generally
Robert M. Schoenhaus, Prosecutor’s Power to Grant Prosecution Witness Immunity from
Prosecution, 4 A.L.R.4th 1221. In Tennessee, immunity agreements are enforceable via principles
of contract law. State v. Howington, 907 SW.2d 403 (Tenn. 1995).

Thecriminal defendant hasno discretion of hisown toimmunizethosewitnesseswho
might offer favorable testimony for the defense were it not for their own concerns about self-
incrimination. Itisforeseeablethat in certain situations, the prosecution’ s power to grant immunity
to its witnesses, without the defense having companion power for immunizing its witnesses, might
result in the prosecution having the ability to intentionally distort the fact-finding process, or a a
minimum, having far superior access to evidence as compared with the defense. See Mohney, 949
F.2d at 1402. Thus, some jurisdictions have recognized either or both of two theories by which use
immunity may be conferred upon defense witnesses—whenit is necessary so that the defendant may
mount an effective defense and/or when it i s necessary to overcome prosecutorial misconduct.? See
United Statesv. Pennell, 737 F.2d 521, 526 (6th Cir. 1984). The basisfor such agrant of immunity
isdue process. Id. at 526-27.

The defendant in the case at bar asks us to hold, as a matter of due process, that the
trial court erred in failing to order use immunity for Rico Halliburton so that the defendant might
present evidence viaHalliburton’ stestimony that Renaldo Clay, not the defendant, shot the victim.
He asks that the court recognize judicial use immunity under the effective defense theory, and he
does not make a claim of prosecutorial misconduct.

Although the existence of use immunity for defense witnesses in Tennessee is an
intriguing one, we are not inclined to resolve the question given the facts of the case at bar. We are
unpersuaded that the defendant has demonstrated that his due process rights wereinfringed upon by
the absence of Halliburton’s testimony. Thus, even if defense-benefitted use immunity were
established in Tennessee, the defendant has not presented facts which would support its application
in his case.

Tennessee law provides guidance for review of claims of violation of a criminal
defendant’ s constitutional right to present adefense. The factors to be considered are whether

1. the excluded evidenceis critical to the defense;
2. the evidence bears sufficient indicia of reiability; and
3. the interest supporting exclusion of the evidence is substantially important.

2I n the former situation, the court would order the prosecutor to confer immunity on the prospective defense
witness, whereas in the latter situation, the court itself would exercise its inherent authority to confer the immunity to
effectuate the defendant’s compulsory processright. See Virgin Islands v. Smith, 615 F.2d 964, 969 (3d Cir. 1980).
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Satev. Brown, 29 SW.3d 427, 433-34 (Tenn. 2000) (citing Chambersv. Mississippi, 410 U.S. 284,
298-301, 93 S. Ct. 1038 (1973)); see also Sate v. Powers, 101 S.W.3d 383, 397 (Tenn.), cert.
denied, 538 U.S. 1038, 123 S. Ct. 2083 (2003).

In the present case, the defendant cannot satisfy these prerequisites to establishing a
constitutional claim; therefore, hisbid for judicial use immunity for Halliburton must fail. We are
not persuaded that the evidenceiscritical to thedefense. The defendant positsthat the Halliburton’s
anticipated testimony was “clearly exculpatory to [the defendant] Summers . . . and placed
responsibility for themurder of Montrell Mason squarely at thefeet of co-defendant, Renaldo Clay.”
At trial, defense counsel summarized the anticipated testimony from Halliburton as follows, “ That
he [Halliburton] was there, that he was part of everything that happened, that Monqueze Summers
did not rob anybody, that the shots were fired by Renaldo Clay, not by Mongueze Summers.” The
evidence the defense sought to introduce via Halliburton’ s testimony, however, was also available
via introduction of Halliburton’'s prior videotaped statement. The court ruled that the relevant
portions of thistape could be admitted, but the defense withdrew its request for admission when it
was unable to agree with the prosecution about which parts of the tape were relevant. Also, the
defendant presented other evidence, both from histestimony and from other sources, that he neither
robbed Fears and Anderson nor shot Mason. Cf. Powers, 101 SW.3d at 397 (no due process
deprivation wheretrial court’s ruling did not amount to blanket exclusion of evidencerelativeto a
particular topic). Infact, thejury at least partially rejected the state’ s case against the defendant by
acquitting him of premeditated murder.?

Having determined that theexcluded evidencewasnot critical to thedefense, weneed
not conduct further analysis of the Chambersfactors. The court committed no error in denying use
immunity.

Admission of Clinton Anderson’s Juvenile Court Testimony
The defendant claims that the trial court erred in admitting the audiotaped prior

testimony of Clinton Anderson from an earlier hearing in juvenile court. The court admitted this
evidence under Tennessee Rule of Evidence 804, the rule governing hearsay exceptions for

3It is worth noting that with respect to the felony murder count, it matters not whether the defendant was the
shooter, so long as the homicide occurred during the course of perpetrating the underlying felony. See generally Tenn.
Code Ann. § 40-35-202(a)(2) (2003); State v. Utley, 928 S.W .2d 448, 451 (Tenn. Crim. App. 1995). To the extent that
the defendant may claim that the evidence should have been admitted in order to avoid constitutional error relative to
the premeditated murder count, any such error, even if it occurred, must be considered harmless given that the defendant
was acquitted of this count. See Powers, 101 S.W.3d at 397-98 (constitutional claim that defendant was denied
opportunity to present meaningful defense subject to harmless error analysis). Further, there was evidence from which
the jury could, and perhaps did, conclude that the defendant was guilty of the two counts of aggravated robbery, whether
or not they believed the defendant himself was the one who held a gun on the victims and told them to “lay it down.”
W ith respect to the weapon possession count, the defendant himself admitted that he wasin possession of a handgun and
had it out of his pants when, according to the defendant, Renaldo Clay robbed Fears and Anderson. Halliburton's
testimony, evenif fully accredited by the jury, would not remove the defendant from the scene or from involvement with
the group of young men of which Halliburton claimed that he, Renaldo Clay, and the defendant were a part.
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admission of prior statements of unavailable witnesses. The testimony contained on the tape
generaly inculpated the defendant as having taken part in a robbery of both Anderson and
Christopher Fears. He also identified the defendant as one of three armed individuals a the scene
of the robbery, although Anderson did not identify the defendant as the shooter. He claimed he left
the sceneafter therobbery, heard shots, and returned to find the victim mortally wounded. Anderson
testified he did not see who fired the shots.

Clinton Andersoninitially appeared on thefirst day of thetrial, but he did not return
the second day, and he could not be found despite the state' s efforts to locate him. According to
testimony received in ajury-out hearing from Anderson’s mother, her son told her on the first day
of trial that hewas|eaving town, and she did not know hiswhereabouts. A victim/witness advocate
in the district attorney’ s office testified that Anderson’ s mother told her that Anderson had reported
that he was feeling anxious about testifying, was leaving town, and did not reveal his intended
destination. The victim/witness advocate testified that she doubted that Anderson had been
subpoenaed. A court officer testified that he had subpoenaed Anderson by mail, and the subpoena
had not been returned by the postal service. Both an investigator from the district attorney’ s office
and a police detective testified about the attempts they made to find Anderson since his
disappearance. Anderson’ sattorney testified that she had spoken with Andersontwotimessincehis
disappearance and had advised him of the significance of hisnonappearance. Accordingto counsel,
Anderson expressed his intent to remain incommunicado.

On appellate review, the tria court's determination of admissibility will not be
reversed unless the court abused its discretion in admitting or excluding the challenged evidence.
See, e.g., Satev. Bigbee, 885 S.\W.2d 797, 806 (Tenn. 1994). Ascorrectly argued by the defendant,
admission of former testimony is governed by Tennessee Rule of Evidence 804, which provides a
hearsay exception for the former testimony of a declarant who is unavailable as a witness if the
testimony was “given as awitness at another hearing of the same or a different proceeding or in a
deposition taken in compliance with the law in the course of the same or another proceeding, if the
party against whom the testimony is now offered had both an opportunity and a similar motive to
develop the testimony by direct, cross, or redirect examination.” Tenn. R. Evid. 804(b)(1). Before
such testimony will be admitted, however, the proponent must establish that the witness“[i]s absent
from the hearing and the proponent of [the] statement has been unable to procure the declarant’s
attendance by process.” Tenn. R. Evid. 804(a)(5). Further, in cases such asthe one at bar in which
the prosecution seeksto offer theformer testimony of an unavailablewitness, the state must establish
two prerequisites in order to satisfy the defendant’ s constitutional right of confrontation. First, the
state must show that the declarant istruly unavailable after good faith effortsto obtain his presence,
and second, that theevidence carriesitsownindiciaof reliability.* Statev. Arnold, 719 S\W.2d 543,

4At one time, there was a third requirement, that the evidence not be crucial or devastating. See State v.
Henderson, 554 S\W.2d 117, 119 (Tenn. 1977). M ore recent caselaw seems to have disposed of thisthird requirement.
See, e.g., State v. Grover Jesse Campbell, No. 1113, slip op. at 6 n.2 (Tenn. Crim. App., Knoxville, Dec. 20, 1989)
(noting supreme court’s denial of permissive appeal in two casesin which court of criminal appeals had dispensed with
“crucial and devastating” rule); see also Arnold, 719 S.W.2d at 548 (“crucial and devastating” rule inapplicable where

(continued...)
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548 (Tenn. Crim. App. 1986) (stating the rule of Ohio v. Roberts, 448 U.S. 56, 100 S. Ct. 2531
(1980)°). With respect to thelatter requirement, the United States Supreme Court has recently said
that reliability of a prior testimonial statement is shown exclusively via cross-examination. See
Crawford v. Washington, — U.S. —, 124 S, Ct. 1354 (2004).

The defendant in the case at bar positsthat Clinton Anderson was not unavailable as
that term is contemplated by Rule 804 because he was never subpoenaed and because defense
counsel did not have asimilar motive to cross-examine him in the juvenile court hearing as would
haveexisted had Andersontestified at trial. First, wergject the defendant’ sclaimthat Andersonwas
not an unavailable witness. Although the record does not resolve the question whether Anderson
was ever actually served with asubpoena, it isclear that Anderson wasaware of the proceedingsand
that the state sought to introduce his testimony. Moreover, it is undisputed that he intentionally
absented himself from the proceedings and took steps to keep the state from discovering his
whereabouts. The state presented evidence of its agents’ efforts to locate the withess. Anderson’s
attorney counseled him about the importance of coming to court, but he persisted in his refusal to
do so. Thesefactsal support afinding that the state made good faith effortsto | ocate the witness but
was unable to do so. Given these facts, the presence or absence of a subpoena appearsirrel evant.

Likewise, theevidence presented demonstratesthat Anderson’ sformer testimony was
reliable. The defendant had a similar motive and opportunity in the juvenile court proceeding to
develop Anderson’s testimony through cross-examination. The proceeding in question was the
defendant’ stransfer hearing, at which one of the issues was whether there were reasonabl e grounds
to believe that the defendant committed the alleged acts. See Tenn. Code Ann. 8§ 37-1-134(a)(3)
(2001).

Given these circumstances, we hold that the lower court acted within its discretion
in admitting Clinton Anderson’ sprior testimony based upon hisunavailability to the state at thetime
of trial.

Jury Instructions - Intentional and Knowing

The defendant also claims that thetrial court erred initsjury instructions because it
gaveall of thealternative definitions of the mental states of intentionally and knowingly, rather than
only those which applied to thecrimesontrial. He claimsthat he was deprived of his constitutional
right to a unanimous verdict and that the effect of the instructions as given was to lower the
government’ s burden of proof.

4(...continued)
right of confrontation has been satisfied). The rules of evidence make no mention of this additional requirement.

5Roberts has recently been overruled. Crawford v. Washington, _ U.S. __ , 124 S. Ct. 1354 (2004).
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The defendant claims that robbery is a crime defined by the conduct involved, as
opposed to the result of that conduct. For this reason, he clams harmful error attended his
convictions of felony murder predicated upon robbery and aggravated robbery.

Unfortunately for the defendant, in Sate v. Jarret A. Guy, No.
M2002-02473-CCA-R3-CD, slip op. a 7-9 (Tenn. Crim. App., Jackson, May 11, 2004), another
panel of this court affirmed facilitation of premeditated murder, felony murder, and robbery
convictions which the defendant had challenged on the same basis as the defendant in thiscase. In
pertinent part, that panel held:

With regard to the defendant’s convictions for felony murder and robbery, it is
well-established that the required menta state for felony murder is the intent to
commit theunderlying felony. See Tenn. Code Ann. § 39-13-202(b); Statev. Ely, 48
SW.3d 710, 721 (Tenn. 2001). The underlying felony in this case was robbery.
“Robbery isthe intentional or knowing theft of property from the person of another
by violence or putting the personin fear.” Tenn. Code Ann. 8§ 39-13-401(a). This
court has held that robbery is not strictly a result of conduct crime. See Sate v.
Mar cus Webb, 2003 Tenn. Crim. App. LEXIS 68, No. W2002-00614-CCA-R3-CD
(Tenn. Crim. App., at Jackson, Jan. 29, 2003). In Marcus Wehb, the panel reasoned
that “the knowing mens rea of robbery refersto the ‘knowing theft.” The knowing
mens rea of theft refers to ‘knowingly obtaining or exercising control over the
property.” The focus of the proscribed conduct is not upon itsresult.” 2003 Tenn.
Crim. App. LEXIS 68 at * 11 (citations omitted).

Further examination of the robbery statute establishes that not only must the
defendant knowingly obtain or exercise control over property to be guilty of theft,
and thusrobbery, hemust also intend to deprivetheowner of the property. SeeTenn.
Code Ann. § 39-14-103. Intent to deprive the owner of property would require
knowledge that the defendant is not the owner of the property. In consequence, to
be guilty of robbery, an accused must intend to engage in certain conduct, obtaining
or exercising control over property; he must intend a certain result, the deprivation
of the property; and he must be aware that certain circumstances exist, that heis not
the owner of the property. Cf. Satev. Hershel David Sandridge, 2003 Tenn. Crim.
App. LEXIS 828, No. M202-01699-CCA-R3-CD (Tenn. Crim. App., a Knoxville,
Sept. 30, 2003) (holding that theft is not a result-of-conduct offense because the
conduct is criminal due to the circumstances surrounding the taking of the property
of another). In our view, each definition of both intentional and knowing would be
relevant for the jury’ s consideration of this offense. Accordingly, thetria court did
not err by providing the result-of-conduct and nature-of-conduct definitions of
“intentional” and did not err by providing the result-of-conduct, nature-of-conduct,
and nature-of-circumstances definitions of “knowing.”
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Jarret Guy, slip op. at 8; seealso Satev. Kevin L. Lawrence, No. W2001-02638-CCA-R3-CD, dip
op. a 5 n.6 (Tenn. Crim. App., Jackson, Oct. 9, 2003) (tria court did not err in giving al three
definitionsof knowingrelativeto crimeof robbery aspredicatefelony for felony murder), perm. app.
granted (Tenn. Mar. 8, 2004). Upon consideration, we are compelled by thelogic of Jarret Guy and
find it dispositive of the issue raised in the case at bar. Thus, the lower court did not err initsjury
instructions relative to the definitions of the intentional and knowing mental stetes.

Consecutive Sentencing

Finaly, we cometo the defendant’ s sentencing challenge. He claimsthat he should
not have received consecutive sentencing. He also briefly, without discussion, contends that he
should have received minimum sentences for the aggravated robbery offenses.

The lower court sentenced the defendant to ten-year terms for the two aggravated
robbery convictions and one year for the weapon conviction. The court imposed these sentencesto
run concurrently to each other and consecutively to the life sentence for the felony murder
conviction, for an effective sentence of life plus ten years. The court’s rationale in ordering
consecutive sentencing was that the defendant was on probation at the time he committed the
offenses. See Tenn. Code Ann. § 40-35-115(b)(6) (2003).

When thereis achallenge to the length, range, or manner of service of asentence, it
is the duty of this court to conduct a de novo review of the record with a presumption that the
determinations made by thetria court are correct. Tenn. Code Ann. § 40-35-401(d) (2003). This
presumption is “conditioned upon the affirmative showing in the record that the trial court
considered the sentencing principles and all relevant facts and circumstances.” Satev. Ashby, 823
SW.2d 166, 169 (Tenn. 1991). “The burden of showing that the sentence isimproper is upon the
appellant.” Id. In the event the record fails to demonstrate the required consideration by the trial
court, review of the sentence is purely de novo. Id. If appellate review reflects the trial court
properly considered all relevant factors and its findings of fact are adequately supported by the
record, this court must affirm the sentence, “even if we would have preferred a different result.”
Satev. Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991).

In making its sentencing determination, the trial court, a the conclusion of the
sentencing hearing, determines the range of sentence and then determines the specific sentence and
the propriety of sentencing alternatives by considering (1) the evidence, if any, received at thetrial
and the sentencing hearing; (2) the presentencereport; (3) the principlesof sentencing and arguments
asto sentencing alternatives; (4) the nature and characteristics of the criminal conduct involved; (5)
evidence and information offered by the parties on the enhancement and mitigating factors; (6) any
statements the defendant wishes to make in the defendant’s behalf about sentencing; and (7) the
potential for rehabilitation or treatment. Tenn. Code Ann. 8840-35-210(a), (b) (2003); 40-35-103(5)
(2003); Sate v. Holland, 860 S.W.2d 53, 60 (Tenn. Crim. App. 1993).
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In the present case, the trial court followed the sentencing procedures set out in the
statute; we afford its determination presumptive correctness. We thus begin our review with that
deference in mind.

We are mindful of the United States Supreme Court’ s recent decision in Blakely v.
Washington, 542 U.S. —, 124 S. Ct. 2531 (2004), in which the High Court said that other than when
based on the fact of a prior conviction, ajudicially imposed sentence cannot exceed the maximum
sentence statutorily allowed “ solely on the basis of the factsreflected in thejury verdict or admitted
by the defendant” unless the facts relied upon for enhancement are found to exist beyond a
reasonable doubt by a jury. Id. a —, 124 S. Ct. at 2537 (emphasis omitted) (“[T]he relevant
‘statutory maximum’ isnot themaximum sentenceajudge may imposeafter finding additional facts,
but the maximum he may impose without any additiona findings.”) Although Blakely clearly
applies to individual length-of-sentence determinations, it is unclear at the present time whether
Blakely applies to consecutive sentencing.

Upon attempting to conduct an appel latereview of thedefendant’ ssentences, wehave
been hampered by the absence of the presentence report from the appellate record. As we have
remarked on many occasions, it istheappellant’ sduty to includethosethingsin the appellaterecord
which are necessary to convey afair, accurate, and complete account of what transpired in the trial
court relativetotheissuesraised on appeal. SeeTenn. R. App. P. 24; Satev. Troutman, 979 SW.2d
271,274 (Tenn. 1998). The presentencereport isevidencewhichisconsidered by thetrial court and
therefore is necessary to convey afair, accurate, and complete account of the proceedings below.
See Tenn. Code Ann. § 40-35-210(b) (2003); Sate v. Johnny Parker, No. 03C01-9307-CR-00214
(Tenn. Crim. App., Knoxville, Nov. 22, 1994) (sentencing issue waived in absence of presentence
report). Intheabsence of an adequate record on appeal, thiscourt must presumethat thetrial court’s
rulings were supported by sufficient evidence. State v. Oody, 823 S.W.2d 554, 559 (Tenn. Crim.
App. 1991).

For these reasons, we affirm the judgment of the lower court.

JAMES CURWOOD WITT, JR., JUDGE
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