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The defendant, Robert Banks, was convicted in the General Sessions Court of Shelby County of the
misdemeanor offense of patronizing prostitution, fined $1000, and sentenced to twenty daysin the
county correctiona center, to be served on weekends. He then appealed to the Shelby County
Criminal Court, where, following abench trial, he was convicted of patronizing prostitution within
amileand ahaf of aschool, a Class A misdemeanor, ordered to pay a $100 fine, and sentenced to
eleven months, twenty-nine days, with forty-five days to be served consecutively in the county
workhouse and the remainder on supervised probation. On appeal to this court, the defendant raises
two issues: (1) whether the evidenceis sufficient to sustain his conviction; and (2) whether the trial
court erred in denying his motion for a jury trial based on his claim of ineffective assistance of
genera sessions counsel. We conclude the evidence is sufficient to sustain the conviction and the
trial court did not err in denying the defendant’ s untimely request for ajury trial, made after his
notice of appeal had aready been entered. Accordingly, we affirm the judgment of the trial court,
but modify the fine imposed from $100 to $1000, in accordance with the provisions of Tennessee
Code Annotated section 39-13-514(b)(3) (2003), and remand for entry of a corrected judgment to
reflect the defendant’ s conviction offense which was omitted from the judgment form.
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OPINION

FACTSAND PROCEDURAL HISTORY

The defendant was arrested for patronizing prostitution on August 4, 2001, in a decoy
operation conducted by undercover police officerswho wereworking in an areaof Memphisknown
to be frequented by prostitutes. After signing a written waiver of his right to presentment and
indictment by the grand jury and to ajury trial, the defendant wastried in general sessions court and
convicted on March 11, 2002. On March 14, 2002, the general sessions court entered an order,
approved by the prosecutor and defense counsel, granting the defendant an appeal to criminal court.
Nowhere on the order is there arequest for ajury trial, and the defendant’ s counsel apparently did
not request onewhen making hisoral motion for appeal to the general sessionscourt. Subsequently,
thecriminal court denied the defendant’ smotion to have his casetried beforeajury, and abenchtrial
was held on April 3, 2003.

Memphis Police Officer Riquel Jefferson of the Vice Narcotics Unit testified she was
working asaprostitute“decoy” at the M apco convenience store on Brooks Road when the defendant
pulled into the parking lot and summoned her to hiscar. After abrief conversation, he asked what
she was doing there and she told him shewas “working.” Heinvited her to get into his car, but she
refused. Hethen inquired how much she charged, and she asked “for what?’ When he said “sex,”
she asked if he had “forty.” He replied that he did and again invited her into his car. Instead of
complying, she told him she had her own car and he could follow her to her hotel up the street.

Officer Jefferson testified that the defendant agreed and followed closely behind her vehicle
asshedroveeastbound on Brooks Road, with theundercover “ take-down” team, who weretraveling
in unmarked police cars, trailing behind hisvehicle. However, when sheturned left onto Directors
Row, the normal route shetook beforethe*“take-down,” the defendant continued straight. Thetake-
down team stayed behind him, and the take-down occurred at that point. Officer Jefferson made a
positive courtroom identification of the defendant and testified she had never seen him before
August 4, 2001. She denied he called her fat, said anything that angered or offended her at the
Mapco station, or that she ever offered him sex without the exchange of money. Shetestified the
defendant never went inside the store.

The defendant testified he was a frequent customer of the Mapco store, which was located
approximately one mile from his home and a quarter mile from hisworkplace. He said that on the
day of hisarrest, he was on his way to a cookout when he stopped at the store to buy a soft drink,
some mints, and a headache powder. As he got out of his car, he noticed and laughed at Officer
Jefferson, who was dressed in tight-fitting “ Daisy Dukes shorts and a halter top” and was carrying
ablond wig, which she had placed haphazardly on her head. Officer Jefferson demanded to know
what he was laughing at and, after hetold her shewastoo large for her clothing and looked foolish,
accused him of calling her fat. Hethen continued into the store, and Officer Jefferson told him she
would see him when he came back out.



The defendant testified he completed his purchases, walked out of the store past Officer
Jefferson, who wastalking to amanin another car, and got back into hiscar. However, shefollowed
him to his car, protesting that he had promised to get together with her when he came out of the
store, which he denied. She then asked him where he was going and suggested that he party with
her instead. He declined, and she asked how much money hehad. When hetold her he did not have
any money, sheinsisted he must because he was driving such an expensive car and told him she had
aroom down the street. He told her again that he had no money and “wouldn’t pay [her] no way”
even if he went with her to her room. She began complaining that he did not like her because she
was fat and invited him again to come with her to her room, despite his repeated insistence that he
had no money.

The defendant testified hefinally told Officer Jeffersonto get in her car and hewould see her
later. He said hewaited in his car, drinking his soft drink and taking his headache powder, until he
thought she had gone. However, when he continued on his way, she was waiting in the turn lane
with her blinkers on, pulled in front of hisvehicle, and began driving ahead of him down the street.
She then turned off to the left, and he continued driving straight. The defendant denied he ever
offered Officer Jefferson money for sex. He testified he believed she targeted him because she
thought he had money and manufactured the charge against him in retaliation for hiscomment about
her weight.

The defendant’s wife, Alveretta® Banks, testified that the defendant left their home that
evening to go to a cookout to which she had also been invited, but chose not to attend.

At the sentencing hearing, defense counsdl stipulated that a police officer the State intended
to call asawitness would have testified that prostitution was rampant in the neighborhood and that
the offense took place within amile and a haf of an elementary school, which elevated the crime
toaClass A misdemeanor. Thedefendant testified he accepted full responsibility for hisactionsand
apologized for misbehaving “asfar as. . . talking,” but said he did not understand how his actions
had constituted a crime. He acknowledged he had a prior conviction for patronizing prostitution.

Based in part on the defendant’ s irreverent attitude and refusal to accept responsibility for
his actions, the trial court sentenced him to e even months, twenty-nine days in the Shelby County
Correctional Center, with the sentence suspended and the defendant placed on supervised probation
after service of forty-five consecutive days. Thetrial court additionally ordered that the defendant
pay a $100 fine.

M The defendant’s presentence report lists the first name of the defendant’s wife as “Alberta.”

3



ANALYSIS

|. Denial of Motion for Jury Trial

The defendant first contends that the trial court erred in denying his request for ajury trial.
Inan April 3, 2003, “Motion for Jury Trial,” the defendant asserted that he never intended to waive
hisright toatrial by jury and that his previous counsel’ sfailureto request onewhenfiling hisnotice
of appeal wastheresult of inadvertence, mistake, or excusable neglect. Thetrial court overruled the
motion, noting that the defendant had clearly failed to comply with the statute requiring that a
demand for a jury trial be made at the time of the filing of the appeal. Before this court, the
defendant now argues that his general sessions counsel’ sfailure to request ajury trial constituted a
deficiency in representation, which prejudiced the outcome of his case. The State responds by
arguing that the trial court appropriately denied the defendant’s untimely request and that the
defendant has not met his burden of demonstrating that his general sessions counsel provided
ineffective assistance. We agree with the State.

If the prosecutor does not object, a defendant charged with a misdemeanor greater than a
small offense may waiveinwriting hisright to agrand jury investigation and to ajury trial and have
his case tried in general sessions court. See Tenn. R. Crim. P. 5(c)(2) (2004). If convicted, the
defendant has aright to appeal the judgment to the circuit or criminal court for atria de novo. Id.
Such an appeal includestheright to atrial by jury, but only if ademand for oneis made at the time
of the filing of the appeal. See Tenn. Code Ann. § 27-3-131(b) (2000); State v. Jarnigan, 958
SW.2d 135, 137 (Tenn. Crim. App. 1997) (“If ademand for ajury tria is not made at the time of
the filing of the appedl, the right to ajury tria is by statute deemed to be waived.”) (emphasisin
original). Inthis case, the defendant signed the appropriate written waiver to have his casetried in
general sessionscourt. Following hisconviction, hefailed to make any demand for ajury trial when
appealing his caseto the criminal court. Under such circumstances, we conclude that thetrial court
did not err in denying his subsequent motion for ajury trial.

Furthermore, we agree with the State that the defendant has failed to meet his burden of
demonstrating that his genera sessions counsel was ineffective. The defendant assertsin his brief
that he informed counsel of his desire to be tried before a jury, but counsel failed to make the
appropriate request for a jury trial when appealing his case to criminal court. However, the
defendant provided no proof in support of this assertion. To establish a claim of ineffective
assistance of counsel, the defendant hasthe burden to show both that his counsel’ s performance was
deficient and that counsel’s deficient performance prejudiced the outcome of the proceeding.
Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674 (1984); see
State v. Taylor, 968 S.W.2d 900, 905 (Tenn. Crim. App. 1997) (noting that same standard for
determining ineffective assistance of counsel that is applied in federa cases also applies in
Tennessee). The defendant failed to satisfy either prong of the Strickland test.




II. Sufficiency of the Evidence

The defendant next contendsthat the State failed to meet its burden of proving him guilty of
the crime of patronizing prostitution. We review this issue under the familiar rule that where
sufficiency of the convicting evidenceis challenged, the relevant question of thereviewing court is
“whether, after viewing the evidencein thelight most favorabl e to the prosecution, any rational trier
of fact could have found the essential elements of the crime beyond a reasonable doubt.” Jackson
v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560, 573 (1979); see dso Tenn.
R. App. P. 13(e) (“Findings of guilt in criminal actionswhether by thetrial court or jury shall be set
aside if the evidence is insufficient to support the findings by the trier of fact of guilt beyond a
reasonable doubt.”) (emphasis added); Statev. Evans, 838 S.W.2d 185, 190-92 (Tenn. 1992); State
V. Anderson, 835 S.W.2d 600, 604 (Tenn. Crim. App. 1992). All questionsinvolvingthecredibility
of witnesses, theweight and value to be given the evidence, and all factual issuesareresolved by the
trier of fact. See Statev. Pappas, 754 S.W.2d 620, 623 (Tenn. Crim. App. 1987). Our supreme court
stated the rationale for thisrule:

This well-settled rule rests on a sound foundation. The trial
judge and thejury see the witnessesfaceto face, hear their testimony
and observe their demeanor on the stand. Thus the trial judge and
jury arethe primary instrumentality of justiceto determinetheweight
and credibility to be given to the testimony of witnesses. Inthetrial
forum aone is there human atmosphere and the totality of the
evidence cannot be reproduced with a written record in this Court.

Bolinv. State, 219 Tenn. 4, 11, 405 S.W.2d 768, 771 (1966) (citing Carroll v. State, 212 Tenn. 464,
370 S.W.2d 523 (1963)). Inabenchtrial, the verdict of thetrial judgeisentitled to the same weight
on apped asthat of ajury verdict. See State v. Horton, 880 SW.2d 732, 734 (Tenn. Crim. App.
1994). The burden ison a convicted defendant to show that the evidence isinsufficient. See State
v. Tuggle, 639 SW.2d 913, 914 (Tenn. 1982).

The defendant was convicted of violating Tennessee Code Annotated section 39-13-514,
which makes it a Class B misdemeanor for a person to “patroniz[e] prostitution” and a Class A
misdemeanor, punishable by at least seven days incarceration and a minimum $1000 fine, for a
person to patronize prostitution within one and one-half miles of any school, public or private, that
conducts classes in any grade from kindergarten through grade twelve. Tenn. Code Ann. § 39-13-
514 (2003). “Patronizing prostitution” is defined as “soliciting or hiring another person with the
intent that the other person engagein prostitution, or entering or remaining in ahouse of prostitution
for the purpose of engaging in sexual activity[.]” 1d. 8 39-13-512(3). Finally, prostitution isdefined
as“engagingin, or offering to engage in, sexua activity as abusiness or being an inmate in ahouse
of prostitution or loitering in a public place for the purpose of being hired to engage in sexual
activity[.]” 1d. 39-13-512(5).



The defendant cites his and Officer Jefferson’s conflicting testimony about what transpired
between them to argue that the State failed to prove he offered her money in exchange for sex, and
the uncontradicted evidence that he continued straight when she turned | eft to argue that the State
failed to prove he had the necessary intent that Officer Jefferson engage in the crime of prostitution.
The State responds by arguing that Officer Jefferson’ stestimony, taken astrue, formed an adequate
basis for the trial court to find the defendant guilty of patronizing prostitution. We agree with the
State.

Thiswasaclassic caseinvolving vastly differing and conflicting testimony by two witnesses,
whose credibility had to be evaluated by thetrier of fact. Inrenderingitsverdict, thetrial court made
it clear that it accredited the officer’s account of the incident over that provided by the defendant:

I’'m resolving it by the issue of credibility. I’'m resolving it
that in fact the testimony of the officer fits 39-13-51[4]. | accepted
thiscaseasan appeal. | do not know the outcome of general sessions
nor do | care. But | do know that | find him guilty of patronizing
prostitution, 39-13-51[4].

In the light most favorable to the State, the evidence was more than sufficient to sustain the
guilty verdict. By Officer Jefferson’s account, she was posing as a working prostitute in an area
frequented by prostituteswhen the defendant summoned her to hiscar, asked how much she charged
for sex, agreed to the price she quoted, and invited her into his vehicle. When she refused and
suggested heinstead follow her to hishotel, the defendant agreed to do so and trailed closely behind
her vehicleuntil sheturned left, at which point he continued straight, perhaps alerted by the presence
of the unmarked police cars behind him or for some unrelated reason. Regardless of hisfailureto
follow her into theturn, the evidence of the defendant’ sactionsand conversation up to that point was
sufficient to prove beyond areasonable doubt that he solicited Officer Jefferson with the intent that
she engage in sexual activity. See State v. George Lewis Michaud, No. 01C01-9002-CR-00044,
1992 WL 41710, at *5 (Tenn. Crim. App. Mar. 6, 1992), perm. to appea denied (Tenn. June 1,
1992) (concluding that defendant’ s making arrangement with boy for asexual encounter “later that
same evening and/or afuturetime” sufficient to prove hisguilt of patronizing prostitution). At the
sentencing hearing, defense counsel stipul ated that the crime occurred withinamileand ahalf of an
elementary school. We, therefore, affirm the defendant’s conviction for patronizing prostitution
withinamile and ahalf of aschool. However, because the statute provides that a person convicted
of patronizing prostitution within a mile and a half of a school “shall . . . be fined at least one
thousand dollars ($1,000),” Tenn. Code. Ann. § 39-13-514(b)(3) (emphasis added), we modify the
defendant’ s fine from $100 to $1000.

CONCLUSION

We conclude that the trial court did not err in denying the defendant’ s untimely motion for
ajury trial and that the evidence is sufficient to sustain the conviction. Accordingly, we affirm the
conviction, but modify the fine imposed to $1000, in accordance with the statute, and remand for



entry of acorrected judgment both to reflect the defendant’ s conviction offense and the fact that, as
required by Tennessee Code Annotated section 40-35-302(d), the defendant’ s “ minimum service’
isto be 75% rather than 100%.

ALAN E. GLENN, JUDGE



