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OPINION

The defendant, Donna K. Buck, was convicted by a jury for the first degree premeditated
murder of Sandra Jones, the victim, and sentenced to life without parole. The defendant has
preserved two issues on appeal:

(1) The evidenceisinsufficient to support a conviction for first degree murder; and

(2) Thetrial court erred in disallowing cross-examination of an unavailablewitness.

After careful review, we affirm the conviction.

Factual Background
Thefactual background of this caseis, for themost part, undisputed. Dueto the defendant’s

conviction, this synopsis of factswill view the evidencein alight most favorableto the State, aswe
must. Statev. Elkins, 102 SW.3d 578, 581 (Tenn. 2003).



Thefateful relationship between the defendant and the victim began in 1996 when they met
at a bar in Knoxville. A week later they were living together as lovers. Their relationship
subsequently was marked by periods of harmony interrupted by the victim’ sinfidelitiesfollowed by
rancorous separations. The relationship ended in the early hours of October 13, 2000, when the
defendant killed the victim by stabbing her repeatedly.

Approximately nine monthsbefore her death, the victim met and began an affair with Stacey
Parton. The victim moved in with Ms. Parton but went back and forth between Ms. Parton and the
defendant, changing her residence depending on her affiliation. Ms. Parton estimated this occurred
three or four times in the nine-month period. This state of affairs exacted an emotional toll on the
defendant, and she admitted being angry at the victim during the nine-month period.

Severa witnesses testified to statements made by the defendant in which she threatened to
kill thevictim. Terri Poole, afriend of the defendant, had hosted a small gathering of friends at her
home on the Sunday preceding the victim’ s death. According to Ms. Poole, the defendant made a
statement that day, towit: “I guess!’ll just haveto kill the bitch to get her out of the way, out of my
way.” Thedefendant asotold Ms. Poolethat killing the victim would provide her room and board,
three meals aday, and climate control. Ms. Poole stated on October 12th, prior to the killing, that
the defendant had called to tell her she was packing to leave town in order to get away from the
victim and the defendant’ s financia problems.

Another friend of the defendant, Tina Touchstone, testified concerning statements by the
defendant at the gathering at Terri Poole’s. Thedefendant had discussed her troubles concerning her
relationship with the victim and her personal financial problems. The defendant, according to Ms.
Touchstone, said she should just kill her and get it over with. The defendant also said that it would
beeasier for her concerning her billsand stressand that it would makelife more comfortablefor her.

Ms. Touchstone recounted aphone conversation with the defendant some four months prior
to thevictim’ sdeath, when the defendant stated shewould liketo kill thevictim and get it over with.
Ms. Touchstone had three phone conversations with the defendant on October 12th and 13th. At
5:00 p.m. on the 12th, the defendant expressed concerns about losing her truck through repossession
and concerns about other creditors. The defendant aso told her she was considering leaving town
aone. At 10:00 p.m. that night, the defendant called her saying she wasleaving town and requested
to stay with Ms. Touchstone for acouple of days before sheleft. On October 13th, at 3:00 am., the
defendant called Ms. Touchstone again to tell her that all of the defendant’ s problems were taken
care of and that she would turn herself in to the police. Ms. Touchstone described the defendant’s
voice as “choppy” and “out of breath.”

Janice Agee, aneighbor of the defendant, stated that on “ numerousoccasions’ the defendant
had said inreferenceto thevictim, “1 guess| will just haveto kill the bitch in order to get rid of her.”
Ms. Agee said these statements were made more than amonth before the victim’ sdeath. Ms. Agee
received aphone call from the defendant at 4:05 a.m. on October 13th. The defendant, in a*deadly
calm” voice, told Ms. Agee that she had killed the victim.
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Stacey Parton testified that she and the victim had lived together as a couple, with
interruptions, during the last nine months of the victim’slife. During the intervening periods, the
victim returned to live with the defendant. On two occasions, at unspecified times, the defendant
had | eft threatening messageson Ms. Parton’ sanswering machine. Oncethemessagewas, “F--k you
bitch. If | ever seeyou again, I'll kill you.” The other message from the defendant proclaimed that
if she ever saw Ms. Parton and the victim again, the defendant would spend the rest of her lifein
prison. On October 11th, the defendant left a message on Ms. Parton’s answering machine
requesting that she and the victim come and pick up the victim’s belongings from the defendant’s
house. Neither Ms. Parton nor the victim responded to this request.

Thetranscribed testimony of LindaGribblefrom the preliminary hearing wasintroduced due
to Ms. Gribble sintervening death. Shetestified that the defendant had called her two days prior to
the victim’sdeath. Ms. Gribble said they were “joking around” and the defendant said shewasin
arelationship that was “driving her crazy.” The defendant said she would “get rid of it one way or
the other” and would rather bein jail. The defendant also said she wanted the person causing her
problemsto stay away or else the defendant “might hurt her.”

With the exception of Linda Gribble' s testimony, the defendant did not deny making prior
statements about killing the victim. The defendant freely admitted during her interview with police
that she had made the threat numerous times. The defendant volunteered that she had left a
threatening message to both the victim and Stacey Parton on their answering machine within the
week. Thedefendant characterized these statementsas*® blowing off” and “ run[ning] my mouth” but
denied any plan to actually kill thevictim. The defendant reiterated during her trial testimony that
she had often madethosetypes of statementsbut denied any actual intent to kill thevictim. Theonly
threat the defendant denied making was that related by Linda Gribble. The defendant testified that
she had not talked to Ms. Gribblein eight years.

The defendant, in her second interview on October 13th, admitted purchasing afillet knife
just two days before. She claimed that she alwayskept aknifein her truck for protection but bought
thefillet knifeonimpulse, in order to haveasharper knifeto carry in her truck. Thedefendant freely
confessed in her statement to police that the fillet knife was the weapon used to kill the victim.
When she turned herself in, the defendant had informed police where the knife was located.
However, she denied buying the knife for the purpose of killing the victim.

According to the defendant’ s interviews and court testimony, she had planned to leave for
aindefinite period. She had packed clothing and set aside some of the victim’'s belongings. Ina
phone conversation, the defendant asked the victim if she wanted to come over. The parties agreed
that the victim would park her car at Wal-Mart where the defendant would pick her up. The
defendant parked her truck behind her mobile home upon their arrival. These measures were taken
to avoid Ms. Parton’ s detection of their meeting.

The defendant and the victim discussed their relationship and the possibility of the victim
going with the defendant or returning to Ms. Parton. The defendant said the argument was not
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heated but “more or lessabickering.” The defendant said that she was “stressed and aggravated.”
Eventually, the defendant told the victim that she would take her back to her vehicle a Wal-Mart.
Whilesitting inthe defendant’ struck, the victim made the statement that the defendant did not love
her. The defendant then took thefillet knife from its storage place between the driver’ s seat and the
console and started stabbing the victim. The defendant could not remember how many times she
stabbed the victim or the victim defending herself. The defendant said she stopped the stabbing but
resumed when she heard the victim breathing. Eventually, the breathing ceased. The defendant
carried the victim’ s body to the back steps of the defendant’ s residence and then pulled it into the
mobile home. The defendant placed the body in the living room floor and crossed the victim’'s
hands. The defendant placed the fillet knife between the dryer and the wall. After making phone
callsto Janice Agee and TinaTouchstone, the defendant washed her hands and changed her clothes.

The defendant then droveto the Blount County Justice Center and requested an officer. The
defendant gavean account to Michelle Blankenship, aMaryvillepoliceofficer. Officer Blankenship
described the defendant as cooperative and very calm. Other officers were dispatched to the
defendant’ s residence where they found the victim’s body and the fillet knife in the locations the
defendant had related.

The defendant wasinterviewed on two different occasions by adetective and an investigator
from the Blount County Sheriff’s Department. Both interviews were tape recorded and played for
the jury. Detective Scott Johnson, one of the defendant’s interviewers, testified that during the
interviews the defendant was, at times, upset but was calm for the most part.

Dr. David Gilliam, the Blount County Medical Examiner, testified that the cause of the
victim's death was multiple, penetrating stab wounds. He said the victim suffered twelve stab
woundsin the chest, two in the abdomen, onein theleft thigh, and two defensive wounds on the | eft
am.’

Sufficiency of the Evidence

The defendant maintains that the evidence isinsufficient to support the conviction for first
degree premeditated murder. She claimsthat the stabbing of the victim wasaresult of “passion and
excitement” caused by a statement made by the victim. The State contends that the evidence is
sufficient and, from our review, we agree with the State.

When the defendant questions the sufficiency of the evidence on appeal, our reviewing
standard is “whether, after viewing the evidence in the light most favorable to the prosecution, any
rationa trier of fact could have found the essential elements of the crime beyond a reasonable
doubt.” Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979). In determining
sufficiency of the evidence, this Court does not reweigh or reevaluate the evidence. State v.

! Dr. Gilliam indicated one other stab wound “in the upper right " and indicated rather than verbalizing
the location.

-4-



Cabbage, 571 S.W.2d 832, 835 (1978). We are required to afford the State the strongest legitimate
view of the evidence contained in the record, as well as all reasonable and legitimate inferences
which may be drawn from the evidence. State v. Elkins, 102 SW.3d 578, 581 (Tenn. 2003).
Witness credibility questions were resolved by the jury. Id.

Tennessee Code Annotated section 39-13-202:
(a) First degree murder is:

(1) A premeditated and intentional killing of another;

(d) As used in subdivision (a)(1), “premeditation” is an act done after the
exercise of reflection and judgment. “Premeditation” means that the intent
to kill must have been formed prior to the act itself. It is not necessary that
the purposeto kill pre-exist inthemind of the accused for any definite period
of time. The mental state of the accused at the time the accused allegedly
decided tokill must be carefully considered in order to determinewhether the
accused was sufficiently free from excitement and passion as to be capable
of premeditation.

The jury determines whether the element of premeditation is present by an examination of
the circumstances surrounding the killing, and our supreme court has enumerated a non-exclusive
list of factors which supports the presence of these el ements, which includes: the use of a deadly
weapon upon an unarmed victim; the particular cruelty of the killing; declarations by the defendant
of an intent to kill; evidence of procurement of aweapon; preparation beforehand for conceal ment
of the crime, and calmness immediately after the killing. State v. Bland, 958 SW.2d 651, 660
(Tenn. 1997) (citing Brown, 836 S.W.2d at 541-42, and Statev. West, 844 SW.2d 144, 148 (Tenn.
1992)).

The facts in this case show that the defendant made repeated statements about killing the
victim asrecently astwo and four daysprior to thekilling. Thedefendant’ sstatementsalso revealed
an acknowledgment of the consequences of such a course of action. Two days prior to thevictim’s
death, the defendant bought the fillet knife used to kill the victim. The defendant’ s stabbing attack
on the unarmed victim was unprovoked other than by the victim’s statement that the defendant no
longer loved the victim. The jury could logicaly infer that the defendant lured the victim to her
houseto effect her plan. With the exception of some display of emotion during her interview by the
police, the defendant was described as calm by all witnesses who spoke with her immediately after
the killing. Although the defendant places a different emphasis on the largely undisputed facts, a
rational jury could reasonably find the elementsof premeditation, thusjustifyingtheir verdict of first
degree murder.

I mpeachment of Unavailable Witness

The defendant next alleges that the trial court erred in failing to permit defense counsel to
cross-examine an unavailable witness.



Linda Gribble had formerly testified at the defendant’ s preliminary hearing. She had died
in the intervening time before the trial. The State was allowed, pursuant to Tennessee Rule of
Evidence 804(b)(1), to introduce the witness' s prior preliminary hearing testimony. The defendant
chose not to introduce the preliminary hearing cross-examination of Ms. Gribble.

Ms. Gribble had testified that she had a phone conversation with the defendant two days
beforethevictim’ sdeath. The defendant discussed problems shewas having with arelationship and
stated shewould get rid of the problem one way or the other and then turn herself in. The defendant
contends that pursuant to Tennessee Rule of Evidence 806, she should have been permitted to call
the unavailable declarant, Ms. Gribble, as a witness and pose cross-examination questions to an
empty witness chair.

Tennessee Rule of Evidence 806, states:

When a hearsay statement has been admitted in evidence, the credibility of the
declarant may be attacked and, if attacked, may be supported by any evidence which
would be admissible for those purposes if declarant had testified as a witness.
Evidenceof astatement or conduct by the declarant at any time, inconsi stent with the
declarant’ s hearsay statement, is not subject to any requirement that the declarant
may have been afforded an opportunity to deny or explain. If the party against whom
a hearsay statement has been admitted calls the declarant as a witness, the party is
entitled to examine the declarant on the statement as if under cross-examination.

We do not believetherule contemplates an absurd scenario of questioning an empty witness
chair inan attempt to impeach the deceased witness. Such an approach would defy logic and reason.

The defendant introduced thetestimony of Kathy Howery who stated that Ms. Gribble, at the
time of her statement to police, was, by her own admission, too medicated to remember what she had
told police. Ms. Howery also related that during the relevant time period, Ms. Gribble had been sent
home from work two or three times due to her over-medicated condition.

Thedefendant, in her testimony, denied the specific conversationthat Ms. Gribblehad related
and testified that they had not conversed in eight years. Thus, the defendant was able to introduce
impeaching evidenceto counter the admissible hearsay of Ms. Gribble. We concludethat it was not
error for the trial court to disallow the defendant’ s chosen method of impeachment.

Conclusion

For theforegoing reasons, we affirm the defendant’ sconviction for first degree premeditated
murder.

JOHN EVERETT WILLIAMS, JUDGE



