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OPINION

The petitioner is the twin sister of Denice Smith, who was married to the victim, Aaron
Smith. The petitioner and Denise Smith were co-defendants at trial. On July 23, 1997, the victim
was fatally wounded by a gunshot to the back of his head. An autopsy established that the victim
had also been shot in the ear and waist. The evidence at trial established that the Smiths were
involved in divorce litigation which included a custody battle over their two children. It was
established that during the course of the litigation and about one year prior to the murder, the
defendant Smith had threatened to kill the victim on three separate occasions in the event she lost
custody of her children. There was also proof at tria that the fingerprints of the petitioner were
found on the label of a package addressed and mailed to the victim in Gatlinburg from Miami,
Florida. Before delivery of the package, postal officials were informed by a caller, who identified
himself as Carl Sanders of Bismark, North Dakota, that the package contained illegal drugs. Upon
opening the package in the presence of authorities, the victim remarked, "I've been set up." After
afull investigation by the police, no charges were levied against the victim.



Other circumstances established that the defendant Smith had taken the two children to
Florida where she met the petitioner, two men named George, and a third man by the name of
Alexandro Rivera. One of the two Smith children, who testified as awitness for the state at trial,
observed Riverainthepossession of apair of handcuffsand overheard the petitioner admit that "they
[had] hurt somebody,” to which the defendant Smith said, "[I]t was easy." The child witness then
heard Riverareply, "No, we've killed somebody."

It was stipulated at trial that two days before the murder, the defendant Smith had rented a
car whilein Floridaand had driven approximately twenty-five hundred milesover afive-day period.
A state trooper from McMinn County, Tennessee, had records establishing that he had issued a
speeding ticket to a person identifying himself as David Antonio Rivera of Miami within that time
period. The officer recalled that one or perhaps two women were in the vehicle a the time. An
investigation reveal ed that Alexandro Riverahad afalsedriver'slicense which borethe name David
Antonio Rivera

Theopinion of thiscourt inthedirect appeal summarized astatement that the petitioner gave
to New York police at the time of her arrest:

Defendant Graham said that she and Alex borrowed the car, rented by Defendant
Smith, to travel to Michigan. Alex and Defendant Graham planned to stop in
Tennessee to pay avisit to the victim. Defendant Graham stated that Alex wanted
to teach Aaron Smith alesson, because Alex had heard that Aaron Smithwasabusive
to Defendant Smith and their children. Graham used Defendant Smith's Camp Acres
card to gain entrance to the campgrounds and show Alex where Aaron Smith lived.
Graham and Alex stayed at the campground for about ten minutes. Then, Alex drove
Graham back to Gatlinburg and let her out in front of the Ramadalnn. Graham said
that she thought that Alex was "just going to talk to Aaron and ask him if he wanted
to fight someone besideswomen and children.” Riverareturned two hourslater, pale
and upset. Asthey drove toward the interstate, Alex told Graham that he had gone
back to the Smith house and entered through the garage. As Alex was going through
the house, he found several guns. Aaron Smith returned home unexpectedly and
surprised Alex. Alex told Grahamthat "he[Aaron Smith] surprised me. | hadto cap
him." Alex shot Aaron three times and then Alex went back into the house to make
it look like someone had burglarized the home. Then, Alex threw two handguns in
the woods and kept one handgun for himself.

State v. Deborah Graham & Denice Smith, No. E1999-02248-CCA-R3-CD, dlip op. a 7 (Tenn.
Crim. App., a Knoxville, March 29, 2001).

Later, the petitioner was found in possession of eleven pieces of jewelry which had been
taken from the residence of the victim's mother on the same day of the murder. Another state
witness, Martin Giovi, testified that he had lived with the petitioner for a period of time and that she
had asked him on three or four separate occasions to kill the victim. He specificaly recalled a
conversation in August of 1997, when the petitioner said, "It isfinaly done. ... Aaron is dead,"
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explaining that she and her father had paid someone to kill the victim. Giovi recaled that the
petitioner admitted that she had goneto thevictim'sresidence and participated in the shooting of the
victim in the driveway.

A female inmate in the Cocke County Jail testified that prior to trial she had overheard the
defendant Smith say that she had hired her twin sister'sboyfriend to kill thevictim. Theinmatesaid
that she later talked with the petitioner who explained that her boyfriend, Alex, had "accidentally”
shot the victim.

The petitioner and the defendant Smith were convicted of first degree murder of Aaron
Smith. Each received a life sentence with the possibility of parole. This court affirmed the
convictions and sentences on direct appeal. See id. On September 17, 2001, application for
permission to appeal to our supreme court was denied.*

On April 15, 2002, the petitioner filed a petition for post-conviction relief alleging, among
other things, that she was denied the effective assistance of counsel, that the state was guilty of
prosecutorial misconduct, that her right to due process had been denied, and that she was denied her
right to afair and impartial jury and her right to a speedy trial. At the evidentiary hearing, Attorney
Denise Stapleton, who represented the defendant Smith at trial, testified, asdid Renfro B. Baird, 11,
who represented the petitioner at trial. Ms. Stapleton, who had filed a motion for severance,
expressed concern that she was not adequately prepared to represent the defendant Smith and had
been ineffective because she did not know until just beforetrial whether her client and the petitioner
would bejointly tried. Sherecalled that therewere over onehundred potential witnesseswhich were
ultimately pared down to "amore reasonable number" and asserted that while she did the best she
could under difficult circumstances, she did not "feel like that was good enough." When examined
by the post-conviction judge, who had also conducted thetrial, Attorney Stapleton, while conceding
that the defendant Smith had been granted a continuance of several daysjust prior to trial in order
to pursue anegotiated plea agreement, complained that the ruling requiring joinder one day prior to
the trial was inadequate, thereby limiting her effectiveness. On cross-examination, Ms. Stapleton
conceded that she had anti ci pated that the defendant Smith and the petitioner would betried together,
especially because each had received notice of the sametrial date. She nevertheless expressed the
firm belief that it would have been better for the defendant Smith to either go to trial by herself or
betriedjointly with both the petitioner and Rivera. Ms. Stapleton was unableto articul ate, however,
any change in strategy, other than possibly having the defendant Smith testify, that would have
occurred had thetrialsbeen severed. She also acknowledged that she had talked to almost all of the
potential witnesses, had had time to adequately confer with the defendant Smith in preparation for
trial, and had had the opportunity to consider the possible defenses. She described herself as
"generally prepared.” Ms. Stapleton was unable to recall whether Rivera was tried separately

1Alexandro Riverawas also convicted of first degree murder of Aaron Smith. See State v. Alejandro Rivera,
No. E2002-00491-CCA-R3-CD (Tenn. Crim. App., at Knoxville, Dec. 1, 2003).
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because he had given astatement to the police that implicated the defendant Smith.? She explained
her belief that she had been ineffective in her representation of the defendant Smith as follows:

| fee like | had to take a generalized approach with the proof and be ready for
different contingencies, which | did do the best that | could. But . .. whenI'mtrying
acase, ... | know exactly who my witnessesaregoing to be, . . . | have my questions
writtenout . . .. | haveatheory that I'mtryingto prove. ... AndI'mjust generaly
alot more prepared because | know who will be the witnesses, who will not; what

statements are coming in, what statements are not; what evidenceis comingin, what
evidence is not.

Attorney Stapleton expressed particular concern that the petitioner, who was out of state, had even
more difficulty with her preparation for trial. It was her belief that the petitioner "looked more

guilty" than the defendant Smith.

Attorney Baird, who had tried hundreds of criminal cases and between ten and twenty
homicides, testified that he had been involved in the representation of the petitioner for ayear and
ahalf prior totrial and recalled that thetrial date had been continued two or threetimes, at least once
at therequest of the state. Hedescribed himself ashaving "worked really hard," having "interviewed
alot of witnesses," and being "really well prepared” beforethe state requested acontinuance. It was
his opinion that the petitioner would "have had abetter chance at trial thefirst time around” than the
last setting. Attorney Baird recalled filing severa pre-trial motions including a motion to dismiss
based upon the lack of a speedy trial, a motion to suppress the petitioner's pre-trial statement, a
motion to sever, and motionsto limit theintroduction of other potential evidence. It washisopinion

that the petitioner would have had a stronger defense if tried separately from the defendant Smith.

2@ Bruton v. United States, 391 U.S. 123 (1968).
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Attorney Baird, while conceding that he could have been more effective, testified that he was
adequately prepared, anticipating "every typeof scenario.” LikeAttorney Stapleton, hebelieved that
his representation could have been better had he known earlier that the petitioner would have been
tried jointly with thedefendant Smith. He summarized hislevel of preparednessfor theultimatetrial
date as follows:

[A]sfar as putting the time in and talking to the witnesses and trying to be prepared
asattorneys. . ., | think. . . that's correct [that | was as prepared asjust beforethe last
continuance]. | daresay that there's been a case in my career that | spent as much
time on and worked as hard on as this case, and | guess shed more tears than this

But asfar astime and preparation, . . . | can't think of any case I've ever had
that | spent asmuch time as| did in this one.

Attorney Baird acknowledged that it was understood from the very beginning that the caseswereto
be tried together unless he was successful in his motion for severance. He conceded that after the
motions for severance were denied the day before trial, neither he nor Attorney Stapleton asked for
a continuance. It was his assessment that the defendant Smith chose not to testify when it was
discovered that she sent lettersto afellow inmate at thejail which were"so damaging, . . . | would
have been very reluctant to put her onthewitnessstand.” It washisopinion that Attorney Stapleton
effectively represented the defendant Smith.

At the conclusion of the evidentiary hearing, the post-conviction court ruled that both the
petitioner and the defendant Smith had been effectively represented at trial. The court observed that
the issues of severance and consolidation had been presented in the direct appedl, that neither the
petitioner nor the defendant Smith had been able to establish prejudice as aresult of thejoint trial,
and that the jury instructions required separate deliberations as to the petitioner and the defendant
Smith, safeguarding against any "spill-over effect.”

Inthisappeal, the petitioner arguesthat thetrial court erred by denying relief because counsel
for the defendant Smith admitted that under similar circumstances she had been ineffective and
because her own counsel had learned that she would be tried jointly with the defendant Smith only
two daysbeforethetrial. The petitioner arguesthat even though joinder of the two defendantswas
proper, as determined on direct appeal, her trial counsel was rendered i neffective by thelack of time
to prepare after being informed of the ruling.



In a post-conviction proceeding, of course, the petitioner bears the burden of proving his
allegations by clear and convincing evidence. Tenn. Code Ann. § 40-30-210(f) (1997).2 Claims of
ineffectiveassistance of counsel areregarded asmixed questionsof law andfact. Statev. Honeycuitt,
54 SW.3d 762, 766-67 (Tenn. 2001); Statev. Burns, 6 S.W.3d 453, 461 (Tenn. 1999). On appeal,
the findings of fact made by the trial court are conclusive and will not be disturbed unless the
evidence contained intherecord preponderates against them. Brooksv. State, 756 S.W.2d 288, 289
(Tenn. Crim. App. 1988). The burdenis on the petitioner to show that the evidence preponderated
against thosefindings. Clenny v. State, 576 SW.2d 12, 14 (Tenn. Crim. App. 1978). Thecredibility
of the witnesses and the weight and value to be afforded their testimony are questionsto beresolved
by the trial court. Bates v. State, 973 SW.2d 615 (Tenn. Crim. App. 1997). When reviewing the
application of law to those factual findings, however, our review is de novo, and the tria court's
conclusionsof law are given no presumption of correctness. Fieldsv. State, 40 S.W.3d 450, 457-58
(Tenn. 2001); see also State v. England, 19 SW.3d 762, 766 (Tenn. 2000).

When a petitioner seeks post-conviction relief on the basis of ineffective assistance of
counsel, hemust first establish that the services rendered or the advice given were bel ow “the range
of competence demanded of attorneys in criminal cases.” Baxter v. Rose, 523 S.W.2d 930, 936
(Tenn. 1975). Second, he must show that the deficiencies “actually had an adverse effect on the
defense.”  Strickland v. Washington, 466 U.S. 668, 693 (1984). Should the petitioner fail to
establish either factor, heisnot entitled to relief. Our supreme court described the standard of review
asfollows:

Because a petitioner must establish both prongs of thetest, afailureto prove
either deficiency or prgudice provides a sufficient basis to deny relief on the
ineffective assistance clam. Indeed, acourt need not address the componentsin any
particular order or even address both if the defendant makes an insufficient showing
of one component.

Goad v. State, 938 S.W.2d 363, 370 (Tenn. 1996).

On matters of strategy, the petitioner is not entitled to the benefit of hindsight. See Adkins
v. State, 911 SW.2d 334, 347 (Tenn. 1994). Appellate courts may not second guess a reasonably
based trial strategy and cannot grant relief based upon sound, but unsuccessful, tactical decisions
made during the course of the proceedings. 1d. This deference to counsel applies, however, only
when trial counsel has made the decisions after adequate preparations. See Cooper v. State, 847
SW.2d 521, 528 (Tenn. Crim. App. 1992).

Inthisinstance, neither counsel for the defendant Smith nor counsel for the petitioner sought
a continuance after the denial of their motions for severance. At the evidentiary hearing, the
complaints of Attorneys Baird and Stapleton were directed at thetrial judge's failure to rule on the

3I n 2003, the Post-Conviction Procedure Act was renumbered within the Code. It now appears at sections 40-
30-101 through 40-30-122.
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motion for severance until one or two days before trial and how that affected their performance.
Whilethe complaintsof the petitioner in thisproceeding suggest that this court should infer ageneral
ineffectiveness on the part of counsel caused by the ruling on joinder, the only fault that can be
directed toward trial counsel is hisfailure to seek a continuance of the trial based upon the timing
of the denial of the motion for severance. Otherwise, the evidence in the record demonstrates
overwhelmingly that the petitioner had seasoned counsel who had prepared extensively for trial and
who, despite any complaintsabout thetimeliness of thejoinder ruling by thetrial court, had provided
representation well within the standards of the profession.

Most importantly, thereis no indication of any prejudice. Eventhough trial counsel for the
petitioner may have been disappointed by the content of the order denying a severance, al of the
evidence in the record establishes that Attorney Baird was prepared for every possible alternative.
Theruling of thiscourt on direct appea confirmed that thetrial court had properly denied the motion
for severance and that the petitioner and the defendant Smith were not entitled to separate trials.
Moreover, had amotion to continue been filed by the petitioner or the defendant Smith, itisour view
that the motion would not have been granted. For the verdict to have been overturned on that
ground, the petitioner must have established that thetria court had abused itsdiscretionary authority
by insisting that the trial go forward. Finally, the record establishes that Attorney Baird could not
have been any better prepared for the trial. As argued by the state, there is no indication in this
record that afew days or afew weeks more would have enhanced the performance of the defense
attorneys. In short, the petitioner has failed to establish that Attorney Baird was deficient in his
performance or that the results of the trial might have been different had there been arequest for a
continuance made after the order of joinder.

Accordingly, the judgment is affirmed.

GARY R. WADE, PRESIDING JUDGE



