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OPINION
. Facts

This case arises out of the Defendant’s conviction for theft of property valued between
$10,000.00 and $60,000.00, a class C felony. In February of 2004, an Obion County Grand Jury
indicted the Defendant for this offense, and the Defendant pled guilty on March 12, 2004. At the
guilty plea hearing, the State told thetrial court that, had the case goneto trial, the evidence would
have shown that, between January 28, 2002 and September 23, 2003, the Defendant was employed
by Williams Sausage Company, as a delivery man. Further, the State said that, comparing the
reports that the Defendant turned in to the Williams Sausage Company with the merchandise that
he turned into the company, there was a discrepancy of $17,867.55.

At the Defendant’ ssentencing hearing, thefollowing occurred. Roger Williamstestified that
he was currently the president of Williams Sausage Company and that his company employed the



Defendant for approximately six and a half years. He said that between, January 28, 2002 and
September 23, 2003, the Defendant was a “route salesman.” Williams testified that Williams
Sausage Company would ship product to the Defendant and the Defendant woul d take responsibility
for this product and then would sell it, and then the Defendant would deliver it to grocery stores and
restaurants. Williams said that his sales manager began noticing “inordinate amount of credits
written” on the Defendant’ sinvoices and began investigating. He said that the manager discovered
that the Defendant was altering theinvoices after giving them to hiscustomers. Theinvoiceswould
say that the Defendant was giving the customer a monetary credit for returned product or for some
other reason, but the Defendant would not actually give that monetary credit to the store, but would
instead keep the money for himself.

Williams said that he and his company attempted to determine how much money the
Defendant had taken by requesting that the Defendant’ s customers send the company their copies
of the invoices and then comparing those invoices with the ones that the Defendant submitted.
Based upon this discrepancy, Williams said that the company terminated the Defendant and
inventoried his truck. He testified that the Defendant’ s truck “came up quite a bit short, too. In
other words, he had probably sold product [and] . . . kept the money.” Williams testified that he
calculated the amount that the Defendant had stolen “alittle over $17,000.00.”

Jay Horton testified that he hasknown the Defendant for approximately oneyear, and hewas
currently employed with the Defendant. He said that the Defendant is the “best neighbor I’ ve ever
been around” and that he is also agood co-worker. He said that the Defendant has children and he
isaloving father that cares about his kids and spends alot of time with them. He testified that the
Defendant’ s children do not have amother so the Defendant is afather and mother to his children.
Horton said that the Defendant is *a good person.”

Barbara Tappen testified that she has known the Defendant for eight to ten years. She said
that the Defendant’s wife “left” over ayear ago and that the Defendant has been taking care of his
kids and hishouse all by himself. Shetestified that the Defendant is good with his children and he
is patient and his children are respectful. Tappen testified that the Defendant works every day and
never misses a day.

David Russell testified that the Defendant is hiswife’ suncle. Russell testified that helived
beside the Defendant for approximately three years, and the Defendant hel ped him and hiswife buy
ahome. Russell testified that the Defendant’ s daughter babysitsfor his daughter, and the Defendant
is adevoted father.

Melba Goins testified that she is the Defendant’s mother and that he is good with his
children. She said that the Defendant’s wife “went on the wild side” and left. She said that the
Defendant gave her and her other children a place to live when they did not have one.

The Defendant testified that hewas currently employed by atimber company in Mississippi.
He said that he has a sixteen-year-old daughter, athirteen-year-old son, aten-year-old daughter and
afour-year-old daughter. The Defendant said that his wife left him on February 14, 2003, to go
“live with her drug dealer.” He said that, before she moved out, she “successfully siphoned off . .
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. pretty much everything we owned.” He said that she took his bank accounts, credit cards, and any
money he had in the house. The Defendant testified that, two weeks after his wife left, he started
getting late notices that the phone and cable were going to be turned off. The Defendant said that,
many days, he considered “ cashing it inand calling it aday, but [his] children kept [him] going and
gave [him] areason to keep on.” He said that what he did was completely wrong, but the children
had to eat and had to have clothes and shelter. He said they had to have thingsto make up for their
mother being gone. The Defendant said that he is trying to pay the company back by refinancing
his house, but he has not yet been able to do so.

The Defendant told the court that his children were his main concern, one of whom had
debilitating arthritis in her knees and ankles. The Defendant reiterated that he made a terrible
mistakeand that he*let an emotional situation overcomelhis| better judgment.” The Defendant said
that he would earn, on average, approximately $400 a week working for Williams Sausage
Company. On cross-examination, the Defendant admitted that he began stealing from the company
prior to hiswife leaving, but explained that he did so to cover up for her drug problem.

Thetrial court then stated:

Inimposing a sentence upon the [ D] efendant, the Court considers many things. The
Court considersthe evidencein thisrecord, including the evidence at the guilty plea,
the evidence presented today, the Pre-Sentence Report, testimony of the witnesses,
the testimony in particular of [the Defendant], the Victim Impact Statement, the
argument of counsel, the attorneys, and also the principles of sentencing.

The court finds that [the Defendant] isaRange | standard offender. Thereis
one mitigating factor which applies. No. 1, the defendant’ s criminal conduct neither
caused nor threatened serious bodily injury. But thereisone enhancing factor which
also applies, the [D]efendant abused a position of private trust. In thisregard, [the
Defendant] was charged in hisjob of delivering product to customers and collecting
the money. Therewas agreat deal of faith put in him. He abused that trust over a
period of many months. Thus, there is one mitigating factor and one enhancing
factor, which makes [the Defendant] a Range | standard offender.

TheCourtlooksto T.C.A. 40-35-102, and findsthese principlesapply. Every
defendant shall be punished by a sentence justly deserved in relation to the
seriousness of the offense. Secondly, this chapter is to assure fair and consistent
treatment of all defendants by eliminating unjustified disparity in sentencing and
providing afair senseof predictability tothe criminal law anditssanctions. And 3(a),
punishment shall be imposed to prevent crime and promote respect for the law by
providing an effective general deterrencefor thoselikely to violatethe criminal laws
of the State.

The Court finds there is a need for deterrence in this case because theft isa
very serious offensein thisjurisdiction in that there are a great many crimes of theft
and related-type offenses which are committed. Also, the [D]efendant’s crime was
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theresult of intentional conduct motivated by adesireto profit or gain from criminal
behavior.

The Court will notethat [the Defendant] attemptsto placeaconsiderable part
of the blame upon hiswife. Histestimony wasthat sheleft on February 23rd of last
year, but that the crimes that he committed occurred for more than one year before
she left.

[The Defendant] is presumed to bea. . . favorable candidate for alternative
sentencing. He has been convicted of a[c]lass C felony. HeisaRange | offender.
The Court looks at the sentencing considerationsin 40-35-103 to determine whether
or not any evidence has been presented by the State to rebut that presumption. The
Court finds that some evidence has been, in that confinement or some confinement
IS necessary to provide an effective deterrent to others likely to commit similar
offenses.

There are severa factors. The [D]efendant asks for alternative sentencing,
and there are several factorsthat the Court looksat. The nature and circumstances of
the criminal conduct involved, thisisastrike against [the Defendant]. He committed
many acts of crime. This covered along period of time. And | think there’'s some
difference. If youweretowalk into Wal-Mart and pick up oneitem and steal that and
carry that out and then never do that again; on the other hand, | don’ t know how many
different criminal acts you did, but you had crimina intent for a period of many
months, well over one year, and on numerous occasions, you stole from your
employer.

The second fact that the Court looks at isthe [ D]efendant’ s potential or lack
of potential for rehabilitation, including the risk that during the period of probation,
the[D]efendant will commit another crime. Thisisafactor inyour favor. The Court
findsthereisapotentia for rehabilitation. And from the testimony of you and your
witnesses, | don't think that it is particularly likely that you will commit this crime

again.

Next, welook at whether asentenceof full probationwould unduly depreciate
the seriousness of the offense. The Court is concerned that it is. Again, you stole
money on many occasions over along period of time.

And finally, whether a sentence other than full probation would provide an
effective deterrent to others likely to commit similar crimes. The Court finds there
is need for deterrence in this case.

The presumptive sentencein this caseisthreeyears. There’ sone enhancing

factor which would increase that, but there's one mitigating factor which would
reduce that. So the sentence shall be three years.
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Taking into account al the criteria I’ve just announced, also taking into
account theattitude of your employer, Mr. Williams, the Court isgoing to grant some
alternative sentencing. I’m going to sentence you to three years, to be served in the
Tennessee Department of Correction. That time shall be suspended except for 90
days, which you shall serve. Y ou shall receive credit for one day previously served.

The Defendant appeals the judgment of the trial court, asserting that the trial court erred by not
granting him full probation.

1. Analysis

When adefendant challenges the length or manner of service of a sentence, it isthe duty of
this Court to conduct a de novo review of the record with a presumption that “the determinations
made by the court from which the appeal is taken are correct.” Tenn. Code Ann. § 40-35-401(d)
(2003). This presumption is*‘conditioned upon the affirmative showing in the record that thetrial
court considered the sentencing principlesand all relevant factsand circumstances.”” Statev. Ross,
49 S\W.3d 833, 847 (Tenn. 2001) (quoting Statev. Pettus, 986 S.W.2d 540, 543 (Tenn. 1999)); State
v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). The presumption does not apply to the legal
conclusionsreached by thetrial court in sentencing adefendant or to the determinations made by the
trial court whicharepredicated upon uncontrovertedfacts. Statev. Dean, 76 S.\W.3d 352, 377 (Tenn.
Crim. App. 2001); Statev. Butler, 900 S.W.2d 305, 311 (Tenn. Crim. App. 1994); Statev. Smith, 891
SW.2d 922, 929 (Tenn. Crim. App. 1994). In conducting ade novo review of asentence, we must
consider: (a) any evidencereceived at thetrial and/or sentencing hearing; (b) the presentence report;
(c) the principles of sentencing; (d) the arguments of counsel relative to sentencing alternatives; (€)
the nature and characteristics of the offense; (f) any mitigating or statutory enhancement factors; (g)
any statements made by the defendant on his or her own behalf; and (h) the defendant’ s potential or
lack of potential for rehabilitation or treatment. Tenn. Code Ann. § 40-35-210 (2003); State v.
Taylor, 63 S.W.3d 400, 411 (Tenn. Crim. App. 2001). The party challenging asentenceimposed by
thetrial court has the burden of establishing that the sentenceis erroneous. Tenn. Code Ann. 8 40-
35-401(d), Sentencing Comm’ n Cmts. Moreover, the record must reflect that the court hasweighed
all of thefactorsin reaching itsdetermination. Statev. Bonestel, 871 S.\W.2d 163, 168 (Tenn. Crim.
App. 1993) (citing Statev. Herron, 767 SW.2d 151, 156 (Tenn. 1989)). The court must explainon
the record why the defendant does not qualify under its analysis, and, if the court has based its
determination on only some of thefactors, it must explain why thesefactors outweigh the others. 1d.

In the case under submission, we conclude that there is ample evidence that the tria court
considered the sentencing principlesand all relevant factsand circumstances. Therefore, wereview
its decision de novo with a presumption of correctness. Accordingly, so long as the trial court
complied with the purposesand procedures of the 1989 Sentencing Act and itsfindingsare supported
by the factual record, this Court may not disturb this sentence even if we would have preferred a
differentresult. See Tenn. Code Ann. §40-35-210, Sentencing Comm’ n Cmts; Statev. Fletcher, 805
SW.2d 785, 789 (Tenn. Crim. App. 1991). We notethat the defendant bearsthe burden of showing
that thesentenceisimproper. Tenn. CodeAnn. 840-35-401, Sentencing Comm’ nCmits.; Ashby, 823
S.W.2d at 169.




We now turn to decide whether the Defendant in the case under submission has proven that
his sentence, which included 90 days of incarceration, was improper. A defendant is eligible for
alternative sentencing if the sentence actually imposed iseight yearsor less. Tenn. Code Ann. 8 40-
35-303(a) (2003). A defendant who is an especially mitigated or standard offender convicted of a
class C felony is presumed to be a favorable candidate for aternative sentencing options in the
absence of evidence to the contrary. Tenn. Code Ann. 8 40-35-102(b)(6) (2003). In determining
whether to grant or deny probation, the trial court may consider the following: the circumstances of
the offense; thedefendant’ scriminal record; background and social history; thedefendant’ sphysical
and mental health; the deterrent effect on other criminal activity; and the likelihood that probation
isin the best interests of both the public and the defendant. State v. Parker, 932 SW.2d 945, 958
(Tenn. Crim. App. 1996). A defendant bears the burden of establishing suitability for probation.
Tenn. Code Ann. § 40-35-303(b); Ashby, 823 SW.2d at 169.

Tennessee Code Annotated section 40-35-103(1) (2003) states that:

Sentences involving confinement should be based on the following considerations:
(A) Confinement is necessary to protect society by restraining a defendant who has
a long history of criminal conduct; (B) Confinement is necessary to avoid
depreciating the seriousness of the offense or confinement is particularly suited to
provide an effective deterrence to others likely to commit similar offenses; or (C)
M easures |ess restrictive than confinement have frequently or recently been applied
unsuccessfully to the defendant . . . .

Additionally, “[t]he potential or lack of potential for the rehabilitation or treatment of the defendant
should be considered in determining the sentence alternative or length of aterm to beimposed. . . .”
Tenn. Code Ann. 8 40-35-103(5). The tria court may consider enhancing and mitigating factors
when determining a defendant’s sentence. Tenn. Code Ann. 88 40-35-114, -113 (2003).

In sentencing a defendant, the presumptive sentence for adefendant convicted of aClass C,
felony shall be the minimum sentencein therangeif no enhancing or mitigating factors are present.
Tenn. Code Ann. 8 40-35-210(c). When such factors are present, “the court must start at the
minimum sentence in the range, enhance the sentence within the range as appropriate for the
enhancement factors, and then reduce the sentence within the range as appropriate for the mitigating
factors.” Tenn. Code Ann. § 40-35-210(e).

Inthe case under submission, the Defendant contendsthat thetrial court erred whenit denied
him full probation because: thetrial court improperly applied one enhancement factor; confinement
iSnot necessary to protect soci ety; confinement isnot necessary to avoid depreci ating the seriousness
of these offenses; and the record does not indicate that measures less restrictive than confinement
have been frequently or recently applied unsuccessfully to him. The Defendant assertsthat, pursuant
toBlakdlyv. Washintgon, 542U.S. 124 S, Ct. 2531 (2004), the one enhancement factor that the
trial court found applicable was improperly applied. The Defendant is correct in this regard,
however, thetrial court sentenced the Defendant to the presumptive minimum sentence. Further, the
trial court did not base its decision to deny the Defendant full probation on the enhancement factor
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that it found applicable, but, rather, it cited multiple other reasons in the record. Therefore, any
Blakely error is clearly harmless beyond a reasonable doubt.

When sentencing the Defendant, thetrial court noted the presumption in favor of alternative
sentencing for the Defendant, and then the trial court determined that the State rebutted this
presumption pursuant to Tennessee Code Annotated section 40-35-103. Thetrial court found that
“someevidence” waspresented that “ some confinement isnecessary to provide an effective deterrent
to others likely to commit similar offenses.” Further, the trial court found that the nature and
circumstances of the Defendant’ soffensewere such that someincarcerationwasnecessary. Thetrial
court noted that the Defendant had a criminal intent to steal over aperiod of over ayear and that, on
numerous occasions, he stole from his employer. The trial court also found that the Defendant’s
potential for rehabilitation was afactor in hisfavor, but then found that a sentence of full probation
would depreciate the seriousness of hisoffense. Additionaly, thetrial court found that there was a
need for deterrenceinthiscase. We conclude that the evidence in the record does not preponderate
against these findings of thetrial court, and we, therefore, affirm the trial court’ s judgment.

[11. Conclusion
In accordance with the foregoing, we conclude the trial court committed no reversible error

when it denied the Defendant’ srequest for full probation. Therefore, the judgment of thetrial court
isAFFIRMED.

ROBERT W. WEDEMEY ER, JUDGE



