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OPINION
. Facts

This case arises out of the Defendant’s conviction for sexual battery, aclass E felony. On
June5, 2003, the Defendant wasindi cted by the Shelby County Grand Jury on one count of rape, and
he pled guilty to sexual battery. At the Defendant’s sentencing hearing, the following occurred.



Thevictim, T.T.,' testified that, at thetime of the hearing, shewasthirty yearsold. Shesaid
that, in September of 2002, she was working at Forest Hill Funeral Home as an apprentice while
going to school to be amortician. The victim said that the Defendant was her supervisor/manager
at thehome. She said that approximately six or seven months after she began working at thefuneral
home, during September of 2002, the Defendant sexually assaulted her. She said:

We werein the chapel. We had turned off the lights in the building in order to go
home. And we were in the chapel where we were turning off the lightsin order to
leave. Anditwasrea dark in the chapel. And | had made some comments about it
being [sic] spiritsand scary and spooky in the chapel. And [the Defendant] told me
to come back to the back part where the two doors are in the middle of the chapel.
And hetold meit’s darkest back here. And so when we went back there, we stood
back there. And | waslike, I’m scared being back here because it was dark and the
spirits, and he made a comment. He didn’t say it in a manner that was, | guess
supposed to make me scared, it wasajoking manner. Theonly thing you haveto fear
isme. And hedidn’t say it inaway to intimidate me. But then after that, he rubbed
my breast area and my stomach. He was behind me. And he asked me if I—if he
could kissme. And | said huh-uh. He kissed me anyway. It’sthe pews or benches
like those out there in the chapel. Hetold meto sit down. | sat down. And hetold
me he wanted meto touch him. | wasjust scared. So | touched him. .. hisgenitals.

The victim said that she was scared because the Defendant was her supervisor, and she asked “who
am| goingtotell?” Thevictim said that the Defendant unzipped his pants and pulled out his penis.
She said that he pulled her head to it and put her hands on it. She said the Defendant walked her
around the bench, bent her over, and had sex with her. She again said she was scared.

Thevictim testified that she did not immediately tell the police about theincident, but afew
dayslater, shetold her uncle, who isapolice officer. She said that it took afew daysto tell anyone
about theincident because she“just thought he made me do something | didn’t want to do. | thought
rape was getting beat[en] up and brutal.” The victim said that she said “huh-uh,” before she “just
froze.”

Thevictim testified about the impact that thisincident has had on her life. She said that she
goes to counseling and has been diagnosed with post traumatic stress disorder. She testified that,
because of this assault, she attempted to kill herself twice, once by taking alot of pills and another
time by cutting herself. The victim said sheis still in counseling and goes once aweek. She said
that she is taking anti-depressants and tranquilizers. She testified that she has to start her life over
because she no longer wants to be a mortician, even though she graduated at the top of her class.
The victim said that the Defendant hurt her, and she is scared to be in a closed environment. She
said that she cannot trust anyone.

Ytisthe policy of this Court to refer to victims of sexual offenses by their initials only.
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On cross-examination, thevictimtestified that shetold the Defendant “ huh-uh” onetime, and
then shefroze. Thevictim said that “huh-uh” means“no.” Thevictim said that the room was dark,
and she did not know if the Defendant could see her face.

The Defendant testified that he pled guilty to sexual battery, and hewasasking thetrial court
for judicial diversion or probation. He said that when the victim said “huh-uh” he understood her
to say “uh-huh,” but “looking back, you know, maybe | should haverecognized shedidn’t mean that.
But she offered no other resistance. | had no reason to think otherwise.” He said that, now that he
has seen what thisencounter hasdoneto thevictim, heregretshisactions“terribly.” The Defendant
apologized to the victim and to her family. He said that he used poor judgment, and he was deeply
sorry. He said that he regretted his actions every day.

The Defendant testified that he understood that the victim had filed acivil suit against him
and that his statement would prove her case. He said that there was al so another sexual harassment
lawsuit pending against his company, but the suit was stayed by the company’ s bankruptcy. The
Defendant said that he has never been arrested before and has only had afew speeding ticketsin the
past. The Defendant said that he just wanted to get this behind him and never go through anything
like this again. He said that he understood that he could be required to register as a sex offender
wherever he lives for the rest of hislife.

On cross-examination, the Defendant stated that, several yearsago, he had consensual sexual
relations with two other female employees. The Defendant said that, when he wasfirst questioned
by the police about this case, he said that he had “never touched” the victim. He said that he “had
given [his] employer astatement that nothing had happened because [he] knew [he]would lose [his]
jobif [he] told them otherwise.” The Defendant said that, after he was arrested, he admitted to his
wifeand hisattorney that he had intercoursewith thevictim. The Defendant said that he understood
the victim to have said “uh-huh” and that he kissed her and things just progressed from there. He
said that she offered no other resistance. Hetestified that he did not plan to “make amove. It just
happened.” On re-direct examination the Defendant said that theincident occurredina“fairly large
room” that had severa exits.

When sentencing the Defendant, the trial court stated:

Well, looking at the diversion consideration in State v[.] Bonestel . . and State v.
Parker. His[amenability] to correction, | think isaquestion mark. | don’t know if
he'll be able to stop this sexual activity. | think he’ll probably if he were placed on
probation, probably wouldn't violate out of fear. I’m not sure hewouldn’t start right
back later. The circumstances of the offenses are extremely aggravated in my
opinion, especialy thelogs] to thiswoman of her career. He hasno criminal record
other than smoking dope in the past a few times. His socia history is somewhat
suspect given past sexua harassment of employees and people that he worked with
whichisjust an absolutely horrible thing. Hisphysical and menta health appearsto
be normal.



A key hereto diversionisdeterrent valueto the accused. | just don’t seehim
doing this and feeling like nothing happened. That he can get away with it. And
whether judicia diversion would serve the interest of the public as well as the
accused, it seemsto methat this man needs afelony record because | have adistinct
feeling, given her testimony and histestimony, [the Defendant] islying. Andit’ sjust
almost asclear as| can be, the difference between histestimony and hers, isthislady
istelling the truth. And | just cannot give this man diversion for violating her the
way hedid. Heknew it waswrong and just did it anyway.

A striking thing about this case is looking at the [D]efendant’s version of
thesefactswhich are, athough the[ D] efendant testified and actslikewell, you know,
| thought she said uh-huh. And she said huh-uh, and really, we really agree on the
samethings, it wasjust amistake. And | noticed the [D]efendant’ stestimony where
hesaid | madeamistake. Thiswasn’'t amistake. Thiswasapurposeful violation of
another human being. Treating them as meat when you were controlling them as
supervisor. And a particular other quote he said, she offered no other resistance.
When alady isworking at awork place and her bossisin control of her career that
she’s gone to school for, what kind of resistance is she supposed to offer? How in
the world can anybody be justified in putting somebody in that position?

Suppose one of my clerks here, | asked them to have sex with me after court
today? What are they going to do? Realizing that if they complain against me,
they’re not ever going to get promoted in the clerk’s office. Lawsuits, all of these
politicians mad at them, them mad at me. All of this stuff going on. It's just
absolutely inexcusable in today’ sworld. But here’swhat he says. Here sthe story
hetellsin hispresentencereport. [T.T.] and | . .. werethelast two employees|eft to
close down thebuilding at 5 p.m. After turning off thelightsin the chapel, she said
it was scary in there. | told her there was nothing to be afraid of. She walked over
and stood close besideme. | asked if | could kissher. She said un-huh. | kissed her
and then | touched her breast. | sat down on one of the pews. She straddled my |ap.
Okay. None of this was mentioned by this [D]efendant just a minute ago. She
straddled my lap. | unbuttoned her shirt, lifted her bra, began touching her breast.
After ashort time, | asked if she would touch me. Well, obvioudly if she' sgoing to
get on his lap and straddle it and give him alittle lap dance, obviously he would
think, yeah, sure, gofor it. But that’snot what happened. No. Thisfellow’sjust flat
lying about what happened. And he needs to realize that he's not telling the truth.
His wife needs to realize that he'slying. She got off my lap and sat on the pew. |
stood in front of her and unzipped my pants. She took out my penis and
beg[an]giving meoral sex. After ashorttimel told her we should stop because Dub
Nanceand Wendel Smith should be right—in other words, he’ stheonethat said let’s
stop, not her. [We] [w]ent to the funera director’s work office after we fixed our
clothes. Dub and Wendel arrived at that time. And then 20 minutes went by with
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other people around them. And then they clocked out and left. And we went back
inthechapd. | took off my pantsand she began giving meoral sex again. | removed
her pants and gave her oral sex.

Now, somehow the victim forg[ot] to leave out the fact that she took off her
clothes and he gave her oral sex for awhile. That just—it just flat didn’t happen.
Thismanisaliar. | stood up and walked around behind the pew and motioned for
her to follow me. She walked around and stood in front of me. She bent over and
| penetrated her vaginafrom behind. After wewerefinished, | picked up my clothes
and went to the men’ sroom to clean up. Shewent to theladiesroom to clean up and
get dressed. After we were dressed, she clocked out and we | eft.

Thisisjust—there sjust noway thisisatrueversion. Thismanwantsto get
hereand say, Judge, I’ m going to commit perjury in front of you and commit afelony
right in front of your eyes. And | want probation, diversion. It’'sjust not going to
happen, [Defendant]. If you’ d taken the stand and you’ d told the truth ab[ o] ut what
was going on, then maybe we would do something for you. But you're still lying.
You'restill persecuting this young lady. And that’ s the problem. Y ou still can get
ajob somewhere, but al those years of work she ha[s|] have come to no avail. She
offered no other resistance. That’s the quote that | wrote down. Absolutely no
diversion, not only because of the past episodes which weren’t crimes, but because
you' relying today on the stand, absolutelack of candor. Y ouwant to say just enough
to where everybody will believe that it was an honest mistake. This was not a
mistake. It wasacrime. And when you were in charge — one of our enhancement
factorsand I'll just read it from the statue that | can use to apply.

| absolutely find in this casethat the [ D] efendant abused aposition of private
trust in this case. Looking at the probation considerations, there’' s a presumption of
an alternative sentence. |'ve considered the presentence report; his physical and
mental condition, his social history as|’ve described. The facts and circumstances
surrounding the offense; the nature and circumstances of the criminal conduct which
were aggravated for a sexual battery case. Thiswasn't just a case where somebody
walked up to somebody standing at a stop sign and grabbed their breast. Thiswas
a caculated, intimidation of someone else that was under your care. To take
advantage of her and basically be a predator of her body.

I’ve considered your lack of criminal history other than this marijuana
smoking. The previous actions of the [D]efendant. The fact that the other
complaintsweregoing on. That you were doing thisto peoplewho wereworking for
your employer as well as being their supervisor. Whether or not you might
reasonably expect to be rehabilitated. | just, because of thelies, | don’t redly think
that thismanisrehabilitated. And | think that thisman will probably re-offend again
some day as soon as he' sin aposition of power over women. Whether or not you'll
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abide by the terms of probation, and | think hewill. | think he’'sscared. And | think
he'll abide by the terms of probation. Whether or not the interest of society and
being protected from possible future criminal conduct from the [D]efend[ant] are
great. | would say yes, they are. No measures|essrestrictive than confinement have
been applied because he' s never been prosecuted before.

Whether or not a sentence of full probation would unduly depreciate the
seriousness of the offense. Absolutely yes. 1t would make him feel like he'snot a
criminal, and what he did is really not right and that he's the one that’'s being
misunderstood. Whether or not confinement isparticularly suited providing effective
deterrent to others. It may be. | really can’'t find that from therecord, but it very well
may be if this gets around in the funera home business. | thought in this case
because of [the] presumption of an alternative sentence, that maybe hewould deserve
some kind of alternative sentence and not full probation.

The problem | seeinthis, though, iswith this man actually having the gall to get on
the stand and say, yes, she told the truth. We just had a misunderstanding,
completely mitigates against giving this man any probation whatsoever.

Thetria court then sentenced the Defendant to two years in the work house.

1. Analysis

The Defendant presentstwo issuesfor review, both of which involve his sentence. First, he
contends that thetrial court erred when it denied hisrequest for judicia diversion. Next, he asserts
that the trial court erred when it ordered enhanced his sentence. When a defendant challenges the
length or manner of service of asentence, it isthe duty of this Court to conduct ade novo review of
the record with a presumption that “the determinations made by the court from which the appeal is
taken are correct.” Tenn. Code Ann. § 40-35-401(d) (2003). This presumption is “*conditioned
upon the affirmative showing in the record that the trial court considered the sentencing principles
and all relevant factsand circumstances.’” Statev. Ross, 49 S.W.3d 833, 847 (Tenn. 2001) (quoting
State v. Pettus, 986 S.W.2d 540, 543 (Tenn. 1999)); State v. Ashby, 823 S.W.2d 166, 169 (Tenn.
1991). The presumption does not apply to the legal conclusions reached by the trial court in
sentencing a defendant or to the determinations made by the trial court that are predicated upon
uncontroverted facts. Statev. Dean, 76 S.W.3d 352, 377 (Tenn. Crim. App. 2001); State v. Butler,
900 S.W.2d 305, 311 (Tenn. Crim. App. 1994); State v. Smith 891 S.W.2d 922, 929 (Tenn. Crim.
App. 1994). In conducting a de novo review of a sentence, we must consider: (a) any evidence
received a the trial and/or sentencing hearing; (b) the presentence report; (c) the principles of
sentencing; (d) the arguments of counsd relative to sentencing alternatives; (e) the nature and
characteristicsof theoffense; (f) any mitigating or statutory enhancement factors; (g) any statements
made by the defendant on hisor her own behalf; and (h) the defendant’ spotential or lack of potential
for rehabilitation or treatment. Tenn. Code Ann. § 40-35-210 (2003); State v. Taylor, 63 S.W.3d
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400, 411 (Tenn. Crim. App. 2001). The party challenging asentence imposed by thetrial court has
the burden of establishing that the sentence is erroneous. Tenn. Code Ann. § 40-35-401(d),
Sentencing Comm’n Cmts.

In the case under submission, we conclude that there is ample evidence that the tria court
considered the sentencing principlesand al relevant factsand circumstances. Therefore, wereview
its decision de novo with a presumption of correctness. Accordingly, so long as the trial court
complied with the purposes and procedures of the 1989 Sentencing Act and its findings are
supported by the factual record, this Court may not disturb this sentence even if we would have
preferred adifferent result. See Tenn. Code Ann. § 40-35-210, Sentencing Comm’ n Cmits; Statev.
Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991). We note that the defendant bears the
burden of showing that the sentence is improper. Tenn. Code Ann. § 40-35-401, Sentencing
Comm’'n Cmts.; Ashby, 823 SW.2d at 169.

A. Judicial Diversion

The Defendant argues that the trial court abused its discretion in declining to impose a
sentence pursuant to Tennessee Code Annotated section 40-35-313 (2003), commonly referred to
as“judicia diversion.” According to this statute, the trial court may, at its discretion, following a
determination of guilt, defer further proceedings and place a qualified defendant on probation
without entering ajudgment of guilt. Tenn. CodeAnn. 840-35-313(a)(1)(A). A qualified defendant
is one who:

(a) Isfound guilty of or pleads guilty or nolo contendere to the offense for which
deferral of further proceedingsis sought;

(b) Is not seeking deferral of further proceedings for asexual offense? or a Class A
or Class B felony; and

(c) Has not previously been convicted of afelony or a Class A misdemeanor.

Tenn. Code Ann. 840-35-313(a)(1)(B)(i)(a), (b), (c) (footnoteinserted). When adefendant contends
that thetrial court committed error inrefusingto grant judicial diversion, wemust determinewhether
thetria court abused its discretion by denying the defendant’ s request for judicial diversion. State
v. Electroplating, Inc., 990 SW.2d 211, 229 (Tenn. Crim. App. 1998); Statev. Cutshaw, 967 S.W.2d
332, 344 (Tenn. Crim. App. 1997). Judicial diversion is similar to pretria diversion; however,
judicia diversion follows a determination of guilt, and the decision to grant judicial diversionis
initiated by thetrial court, not the prosecutor. Statev. Anderson, 857 SW.2d 571, 572 (Tenn. Crim.
App. 1992). When adefendant challengesthetrial court’sdenia of judicia diversion, we may not
revisit theissueif the record contains any substantial evidence supporting thetrial court’sdecision.
Cutshaw, 967 S\W.2d at 344; State v. Parker, 932 SW.2d 945, 958 (Tenn. Crim. App. 1996). In
Anderson, this Court stated:

2Sexual battery is not a “sexual offense” as defined by this section of the statute.
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We concludethat judicial diversionissimilar in purposeto pretrial diversonandis
to be imposed within the discretion of the trial court subject only to the same
constraints applicable to prosecutorsin applying pretria diversion under Tennessee
Code Annotated § 40-15-105. Therefore, upon review, if “any substantial evidence
to support therefusal” existsin the record, we will give thetrial court the benefit of
its discretion. Only an abuse of that discretion will allow us to overturn the trial
court.

Anderson, 857 SW.2d at 572 (citation omitted).

The criteriathat the trial court must consider in determining whether a qualified defendant
should be granted judicial diversion include the following: (1) the defendant’s amenability to
correction; (2) the circumstances of the offense; (3) the defendant’s criminal record; (4) the
defendant’s social history; (5) the defendant’s physical and mental health; and (6) the deterrence
valueto the defendant and others. Cutshaw, 967 S\W.2d at 343-44; Parker, 932 SW.2d at 958. An
additional considerationiswhether judicial diversonwill servetheendsof justice, i.e., theinterests
of the public as well as the defendant. Cutshaw, 967 S.W.2d at 344; Parker, 932 SW.2d at 958;
State v. Bonestel, 871 SW.2d 163, 168 (Tenn. Crim. App. 1993), overruled on other grounds by
State v. Hooper, 29 SW.3d 1, 9 (Tenn. 2000).

In the case under submission, the tria court found that the Defendant’s amenability to
correction was a “question mark,” because it did not “know if he’'ll be able to stop this sexual
activity.” The trial court aso found that the circumstances of this offense were “extremely
aggravated” considering the victim’sloss of her career. Thetrial court stated that the Defendant’s
social history was “suspect given past sexual harassment of employees and people that he worked
with....” Findly, thetria court considered the deterrence value to the Defendant and others and
found, “1 just don’t see him doing thisand feeling like nothing happened. That he can get away with
it.” Further, the court found that the Defendant needed a felony record in order to appreciate the
seriousness of his actions, because it was apparent that the Defendant lied to the court. After
considering these factors and findings, the trial court denied the Defendant’ s request for diversion.
We conclude that thereis evidence in the record to support these findings by thetrial court and that
it did not abuse its discretion by denying the Defendant’ s request for judicial diversion.

B. Enhanced Sentence

The Defendant next asserts that the trial court erred when it ordered that the Defendant be
sentenced to the enhanced sentence of two years. In calculating the sentence for a Class E felony
conviction, the presumptive sentenceisthe statutory minimum for aRange | offender if thereare no
enhancement or mitigating factors. See Tenn. Code Ann. 8 40-35-210(c). If there are enhancement
but no mitigating factors, the trial court may set the sentence above the minimum, but still within
therange. Tenn. Code Ann. §40-35-210(d). A sentenceinvolving both enhancement and mitigating
factors requires an assignment of relative weight for the enhancement factors as a means of
increasing the sentence. Tenn. Code Ann. § 40-35-210(e). The sentence must then be reduced
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within therange by any weight assigned to the mitigating factors present. Tenn. Code Ann. 8 40-35-
210(e). The sentence range for a Range | offender for a class E felony is not less than one (1) nor
more than two (2) years. Tenn. Code Ann. 8 40-35-112 (2003).

The United States Supreme Court’ s recent opinion in Blakely v. Washington, 542 U.S. _,
124 S. Ct. 2531 (2004), callsinto question the continuing validity of our current sentencing scheme.
In that case, the Court, applying the rule in Apprendi v. New Jersey, 566 U.S. 466, 490 (2000),
struck down a provision of the Washington sentencing guidelines that permitted a trial judge to
impose an “exceptional sentence” upon the finding of certain statutorily enumerated enhancement
factors. 124 S. Ct. at 2537. The Court observed that “the *statutory maximum’ for Apprendi
purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected in
thejury verdict or admitted by thedefendant.” 124 S. Ct. at 2537. Finally, the Court concluded that
“every defendant hasaright to insist that the prosecutor proveto ajury [ beyond areasonabl e doubt]
all factslegally essential to the punishment.” Id. at 2539.

In the case under submission, thetrial court enhanced the Defendant’ s sentence based upon
its finding that one enhancement factor applied, that the Defendant abused a position of trust. See
Tenn. Code Ann. 8§40-35-114(16). Thisenhancement factor wasnot submitted to ajury or admitted
by the Defendant. Therefore, therulein Blakely precludesthe applicationthisfactor. Becausethere
are no enhancement factorsthat were proved to ajury beyond areasonabl e doubt or admitted by the
Defendant, the sentence must be modified to the presumptive minimum of one year.

[11. Conclusion
In accordance with the foregoing reasoning and authorities, we affirm the trial court’s

judgment in part, reverse in part, and remand for entry of ajudgment modifying the sentence to the
presumptive minimum of one year.

ROBERT W. WEDEMEY ER, JUDGE



