IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE
AT NASHVILLE
Assigned on Briefs July 21, 2004

JAMESW.TAYLOR akaLUTFI S. TALAL v. WAYNE BRANDON,
WARDEN

Direct Appeal from the Circuit Court for Hickman County
No. 03-5057-C RussHeldman, Judge

No. M2003-02235-CCA-R3-HC - Filed December 14, 2004

The Petitioner, James W. Taylor (aka Lutfi S. Talal), filed a petition for writ of habeas corpus
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presentmentswerefatally defective which deprived thetrial court of proper jurisdiction; (2) thetrial
judge violated his constitutional rights; (3) thetrial court erred when it ordered that the Petitioner’s
sentences run consecutively; (4) thetria court erred when it found that the Petitioner was a Range
Il offender; (5) thetrial court erred when it approved an illegal judgment of conviction; and (6) the
habeas corpus court erred when it denied the Petitioner aright to respond to the State. Finding no
error in the judgment of the trial court, we affirm the trial court’s dismissal of the Petitioner’s
petition for habeas corpus relief.
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OPINION
I. Facts
In 1988, a Williamson County jury convicted the Petitioner, James W. Taylor, of felony
murder, robbery and second degree burglary, and the trial court sentenced the Petitioner to lifein
prison for the murder conviction, fifteen yearsfor the burglary conviction, and fifteen yearsfor the
robbery conviction. The Petitioner appealed his conviction to this Court on numerous grounds, and
thisCourt affirmed the Petitioner’ sconviction. Statev. JamesTaylor, 1990 WL 50751 (Tenn. Crim.




App., a Nashville, Apr. 25, 1990), perm. app. denied (Tenn. Oct. 8, 1990).

In 1991, the Petitioner filed a pro se petition for post-conviction relief in thetria court, and
thetrial court appointed counsel, and counsel amended the Petitioner’ s petition for post-conviction
relief. After a hearing on the issues raised by the petition, the post-conviction court filed a
memorandum opinion denying relief. The Petitioner appealed to this Court, and we affirmed the
post-conviction court’ sjudgment. JamesWilliam Taylor v. State, No. 01C01-9809-CC-00384, 2000
WL 641148 (Tenn. Crim. App., a Nashville, May 19, 2000), perm. app. denied (Tenn. Sept. 25,
2000).

The Petitioner filed hisfirst pro se petition for writ of habeas corpusin the Circuit Court for
Lauderdale County. On August 26, 2002, the trial court dismissed his petition for writ of habeas
corpus, holding:

Petitioner did not attach acopy of thejudgment causingtherestraint or acopy
of therecord of the proceedings, per T.C.A. 29-21-107, and the petition is subject to
summary dismissal. State ex rel. Wood v. Johnson, 393 SW.2d 135. . ..

From areview of the petition, memo and the opinions the Court finds that
petitioner is not entitled to relief even if a copy of the judgment order had been
attached.

Thetrial court had jurisdiction, and the petitioner’ s sentence has not expired.
... No grounds are alleged in the petition which would otherwise entitl €[] petitioner
toahearing. The petitioner complainsof thetrial procedurewhichthis Court can not
consider, he had afull post conviction hearing, this court can not consider the jury
instructions under this petition, the indictment is not defective, and the convictionis
not voidable under this petition.

In addition, it appearsthat the petitioner may have already rai sed theseissues
in Federal Court, Middle District No. 3:01-0487.

If the petition is treated as one for post-conviction relief, this court has no
jurisdiction. T.C.A. 40-30-204 and 202.

It istherefore ORDERED that the petition is dismissed.

On July 22, 2003, the Petitioner filed a second pro se petition for habeas corpus relief in
Hickman County. The State filed amotion to dismissthe petition asserting that the Petitioner failed
to state a colorable claim. Thetria court agreed, and, on August 26, 2003, it granted the State’s
motion to dismissthepetition. Itisfromthisorder of thetrial court that the Petitioner now appeals.



Il1. Analysis

On appeal, the Petitioner contends that the trial court erred when it dismissed his petition
because: (1) his presentments were fatally defective which deprived the trial court of proper
jurisdiction; (2) the trial judge violated his constitutional rights; (3) the trial court erred when it
ordered that the Petitioner’ s sentences run consecutively; (4) thetria court erred when it found that
the Petitioner wasaRange |1 offender; (5) thetrial court erred when it approved anillegal judgment
of conviction; and (6) the habeas corpus court erred when it denied the Petitioner aright to respond
to the State.

Articlel, section 15 of the Tennessee Constitution guarantees its citizens the right to seek
habeas corpusrelief. In Tennessee, a“ person imprisoned or restrained of [hisor her] liberty, under
any pretense whatsoever . . . may prosecute awrit of habeas corpus, to inquire into the cause of such
imprisonment . ...” Tenn. Code Ann. § 29-21-101 (2000). The grounds upon which habeas corpus
relief will be granted are very narrow. See State v. Ritchie, 20 SW.3d 624, 630 (Tenn. 2000).
“Unlike the post-conviction petition, the purpose of a habeas corpus petition isto contest void and
not merely voidable judgments.” Potts v. State, 833 S.\W.2d 60, 62 (Tenn. 1992). Therefore, in
order to state a cognizable claim for habeas corpusrelief, the petition must contest avoid judgment.
Id. “A voidjudgment isoneinwhich thejudgment isfacialy invalid because the court did not have
the statutory authority to render such judgment . . . . A voidable judgment is one which isfacialy
valid and requires proof beyond the face of therecord or judgment to demonstrateitsvoidableness.”
Dykesv. Compton, 978 SW.2d 528, 529 (Tenn. 1998) (citing Archer v. State, 851 SW.2d 157, 161
(Tenn. 1993)). Thus, awrit of habeas corpus is available only when it appears on the face of the
judgment or the record that the convicting court was without jurisdiction to convict or sentence the
defendant, or that the sentence of imprisonment or other restraint has expired. Archer, 851 SW.2d
at 164; Potts, 833 S.W.2d at 62.

The petitioner bears the burden of showing by a preponderance of the evidence that the
conviction is void or that the prison term has expired. Passarellav. State, 891 S.W.2d 619, 627
(Tenn. Crim. App. 1994). Furthermore, the procedura requirements for habeas corpus relief are
mandatory and must be scrupulously followed. Archer, 851 SW.2d at 165. Itispermissiblefor a
trial court to summarily dismissapetition of habeas corpuswithout the appointment of alawyer and
without an evidentiary hearing if there is nothing on the face of the judgment to indicate that the
convictionsaddressed therein arevoid. Passarella, 891 S\W.2d at 627; Rodney Buford v. State, No.
M1999-00487-CCA-R3-PC, 2000 WL 1131867, at *2 (Tenn. Crim. App., a Nashville, July 28,
2000), perm. app. denied (Jan. 16, 2001). Becausethedetermination of whether habeas corpusrelief
should be granted is a question of law, our review is de novo with no presumption of correctness.
Hart v. State, 21 SW.3d 901, 903 (Tenn. 2000).

Initially, the Court notes that the Petitioner in the case under submission has not attached to
his petition acopy of the judgment by which heisbeing restrained. See Tenn. Code Ann. § 29-21-
107(b)(2). The Petitioner asserts that “the Williamson County Circuit Court Clark, [sic] and the
Turney Center Industrial State Prison has advise [sic] him that there is no judgment of conviction
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as to count three [3] case number 188-108 [Felony Murder].” However, there is no proof in the
record to support this claim. Further, the Court is confident that the Court would have noted a
missing judgment in the Petitioner’s two previous appeals. As previously stated, the procedural
requirementsfor habeascorpusrelief aremandatory and must be scrupulously followed, Archer, 851
SW.2d at 165, and the failure to comply with statutory requirements for relief provides a proper
basisfor dismissal of thepetition, Stateex rel. Allenv. Johnson, 394 SW.2d 652, 653 (Tenn. 1965).

Moreover, all of the Petitioner’s claims are either waived by hisfailure to properly prepare
therecord on appeal and to properly citeto therecord, or they lack merit. The Petitioner claimsthat
the indictments against him were fatally defective, but he fails to include those indictments in the
record on appeal. The petitioner carries the burden of ensuring that the record on appeal conveys
afair, accurate, and complete account of what hastranspired with respect to thoseissuesthat arethe
bases of appeal. Tenn. R. App. P. 24(b); see also Thompson v. State, 958 S.\W.2d 156, 172 (Tenn.
Crim. App. 1997). The failure to do so results in awaiver of such issues. Id. Furthermore, the
Petitioner failsto make any citationsin his brief to the record to support his contentions. See Tenn.
Ct. Crim. App. R. 10(b) (stating“ Issueswhich arenot supported by argument, citation to authorities,
or appropriate references to the record will be treated as waived in this court.”). Similarly, the
Petitioner has precluded our review of his next argument, that the trial court infringed upon his
constitutional rightsby improperly instructing thejury, by failing to includethe transcript of thejury
instruction in the appellate record and by failing to make any citations to the record to support his
argument.

The Petitioner is next heard to complain that the trial court entered an illegal judgment of
convictionagainst him. However, that judgment of convictionisnot includedin the appellaterecord
and we are, therefore, unableto review thisclam. The Petitioner next assertsthat heis entitled to
habeas corpus relief because the tria court improperly sentenced him as a Range Il offender to
consecutive sentences. Thisallegation, even if proven, merely renders the judgments voidable, not
void. Finally, thePetitioner claimsthat hewasimproperly precluded fromrespondingtothe” State’' s
response,” which infringed upon his Due Process rights. From our review of the record, however,
it appearsthat the Petitioner filed his petition, the State responded with amotion to dismiss, and the
trial court granted the State’'s motion. We fail to see in this procedure any violation of the
Petitioner’s Due Process rights. Thisissue iswithout merit.

[11. Conclusion
In accordance with the foregoing reasoning and authorities, we concludethe Petitioner isnot

entitled to awrit of habeas corpus. Accordingly, we AFFIRM thetrial court’ sjudgment dismissing
his habeas corpus petition.

ROBERT W. WEDEMEY ER, JUDGE



