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OPINION

|. Factual Background




The record on appea reveals that as a result of an investigation, officers with the
Metropolitan Police Department (Metro) Armed Robbery Division supected the appellants of a
nearly year-long spree of aggravated robberies. Accordingly, Detective Mike Chastain and other
officers with Metro began a month-long surveillance of the appellants. On November 17, 2000,
during this surveillance, Detective Chastain observed the appel lants meet at Panache Beauty Salon
(Panache), which salon was owned by Appellant Ford. Appellant Wright got into Appellant Ford's
vehicle, and Appellant Ford then drove Appellant Wright to the intersection of Herman Street and
17" Avenue where a stolen 1992 White Dodge Caravan was located. Appellant Wright exited
Appellant Ford’s vehicle and got into the Caravan. The appellants drove away from the location,
with Appellant Ford driving his vehicle closely behind Appellant Wright in the Caravan. The
officersinitiated pursuit. Appellant Wright ultimately abandoned the Caravan. Appellant Wright
got into Appellant Ford's vehicle, and the pair drove back to Appellant Wright’s vehicle, which
vehicle was located in the parking lot of Panache.

Subsequently, on November 20, 2000, Detective Chastain witnessed the appellants meet at
Panache. Appellant Ford drove Appellant Wright to 383 Haywood Lane where a stolen red Jeep
Cherokee was located. Appellant Wright got into the Cherokee and drove on Nolensville Road
toward downtown, with Appellant Ford closely following. When the appellants reached the
Thompson Lane area, they appeared to be” casing” several businessesinthearea. Appellant Wright
then abandoned the Cherokee, and Appellant Ford again drove Appellant Wright to his vehicle.

Based upon theforegoing, Detective Chastai n secured two arrest warrantsfor each appel lant,
charging them with the thefts of the two vehicles. Additionally, six search warrants were secured
for premises associated with the appellants. On the morning of December 5, 2000, the appellants
were arrested. The appellants were taken to the Crimina Justice Center (CJC) while the search
warrantswereexecuted. Atthe CJC, policefirstinterviewed Appellant Wright, then Appellant Ford.
During the interviews, the appellants implicated themselves in a series of aggravated robberies.

Subsequently, theappellantsfiled motionsto suppresstheir statements, allegingtheillegality
of their arrests, the lack of probable cause underlying the search warrants, and the coercive
atmosphere surrounding their confessions. A hearing was held on the motions to suppress. After
hearing proof, the trial court overruled the appellants’ motions to suppress. Thereafter, Appellant
Ford pled guilty to seven counts of aggravated robbery, recelving atotal effective sentence of fifty
years. Appellant Wright pled guilty to six counts of aggravated robbery, receiving atotal effective
sentence of forty-fiveyears. Asacondition of their pleas, the appellants reserved theright to raise
certified questions of law regarding the trial court’s ruling on their motions to suppress. Before
reviewing the appellants' complaints regarding their motions to suppress, we must first determine
whether they properly reserved certified questions of law.

[I. Analysis

A. Certified Questions of Law



Rule 37(b)(2)(i) of the Tennessee Rules of Criminal Procedure provides that an appellant
may appeal from any judgment of conviction occurring as aresult of aguilty pleaif the following
reguirements are met:

(A) The judgment of conviction, or other document to which such
judgment refersthat isfiled before the notice of appeal, must contain
astatement of the certified question of law reserved by defendant for
appellate review;

(B) Thequestion of law must be stated in the judgment or document
so as to identify clearly the scope and limits of the legal issue
reserved;

(C) The judgment or document must reflect that the certified
guestion was expressly reserved with the consent of the state and the
trial judge; and

(D) The judgment or document must reflect that the defendant, the
state, and thetrial judge are of the opinion that the certified question
is dispositive of the case.

Additionally, in State v. Preston, 759 S.\W.2d 647, 650 (Tenn. 1988), our supreme court explicitly
provided prerequisites to appellate consideration of a certified question of law under Rule
37(b)(2)(i). The court stated:

Regardless of what has appeared in prior petitions, orders, collogquy
in open court or otherwise, the final order or judgment from which
the time beginsto run to pursue a T.R.A.P. 3 appeal must contain a
statement of the dispositive certified question of law reserved by
defendant for appellate review and the question of law must be stated
S0 as to clearly identify the scope and the limits of the legal issue
reserved.

Id.

This court has repeatedly cautioned that “[b] ecause the prerequisites enunciated in Preston
are mandatory, failureto properly reserve acertified question of law pursuant to Preston will result
in the dismissal of the appeal.” State v. Andrea McCraw, No. 03C01-9903-CR-00106, 2000 WL
250146, at *2 (Tenn. Crim. App. at Knoxville, Mar. 7, 2000) (citing State v. Pendergrass, 937
SW.2d 834, 838 (Tenn. 1996)). In State v. Armstrong, 126 S.W.3d 908, 912 (Tenn. 2003), our
supreme court again considered the Preston/Rule 37 requirements and concluded that substantial
compliance with the dictates of Preston was not sufficient to properly certify a question of law.




However, Armstrong provided that atrial court could take corrective action prior to the judgment
becoming final in order to comply with Preston. See Armstrong, 126 S.W.3d at 912.

In the instant case, Appellant Ford complied with the strictures provided in Preston. His
judgments of conviction specifically provide that he entered conditional pleas of guilt while
reserving certified questions of law. Moreover, the judgments of conviction explicitly incorporate
by reference an attached “ Addendum to Judgment” which clearly outlines the certified questions of
law. Theaddendum wassigned by thetrial court, the appellant, and the State. Therefore, Appellant
Ford’s certified questions of law are properly before this court.

Appellant Wright, however, did not strictly follow thedictatesof Preston. None of Appellant
Wright’ s judgments of conviction provide that he entered a conditional guilty pleawhile reserving
a certified question of law. Further, the judgments of conviction do not explicitly incorporate by
reference any document which states Appellant Wright's certified question of law. There are
documents in the record styled “Addendum to Judgment of Conviction,” purporting to be
attachments to Appellant Wright's judgments of conviction. However, these addendums do not
frame Appellant Wright’s certified question of law, nor were they signed by the trial court or the
State. The documents provide that “[t]he scope and limits of the legal issue reserved is more fully
set forth in [Appellant Wright's] Motion to suppress and the Court’s memorandum opinion and
order, filed on April 7, 2003.” Numerousissues are raised in these documents. It isnot the burden
of this court to ferret out an appellant’s certified question of law. Instead, the burden is on an
appellant to ensure compliance with the requirements of Rule 37 and Preston. See Preston, 759
S.W.2d at 650. Accordingly, we must conclude that Appellant Wright failed to properly certify his
guestion of law for appellatereview. See Statev. CarlosE. Bryan, No. M2001-02705-CCA-R3-CD,
2002 WL 31769200, at *2 (Tenn. Crim. App. a Nashville, Dec. 11, 2002). Therefore, we will
address only the issues raised by Appellant Ford' s certified questions of law.

B. Motionsto Suppress

Appellant Ford's certified questions stem from the trial court’s denia of his motions to
suppress. Inreviewing atrial court’ s determinations regarding a suppression hearing, “[q]uestions
of credibility of the witnesses, the weight and value of the evidence, and resolution of conflictsin
the evidence are matters entrusted to thetrial judge asthetrier of fact.” Statev. Odom, 928 SW.2d
18, 23 (Tenn. 1996). Thus, “atria court’ sfindings of fact in a suppression hearing will be upheld
unlesstheevidence preponderatesotherwise.” 1d. Nevertheless, appellate courtswill review thetrial
court’ sapplication of law to thefacts purely denovo. See Statev. Walton, 41 S.\W.3d 75, 81 (Tenn.
2001). Furthermore, the State, as the prevailing party, is “entitled to the strongest legitimate view
of theevidence adduced at the suppression hearing aswell asall reasonableand legitimateinferences
that may be drawn from that evidence.” Odom, 928 SW.2d at 23.

In his judgments, Appellant Ford sets out his certified questions of law as follows:



Inthetrial Court, [Appellant Ford] moved to suppress his confession
to committing a series of Aggravated Robberies on several grounds:
(1) that [Appellant Ford] was arrested pursuant to two facially
insufficient vehicle theft warrants, both of which failed to state an
offense, in contravention of the Fourth Amendment to the United
States Constitution, Article 1, Section 7 of the Tennessee
Consgtitution, Tenn.R.Crim.P. Rules 3 & 4, and T.C.A. § 40-6-205;
(2) that [Appellant Ford's] subsequent confession which is
inextricably intertwined with the prior unlawful arrest, isafruit of the
exploitation of the poisonous arrest; (3) that the police officers who
interrogated [ Appellant Ford] ignored hisrequest for counsel and his
right toremain silentinviolation of the Fifth Amendment; (4) that the
police officerswho interrogated [ Appel lant Ford] failed to honor his
Sixth Amendment right to counsel which attached upon theissuance
of thetwo theft of property warrantsissued some 14 hoursprior to the
interrogation; (5) that the police officerswho interrogated [A ppellant
Ford] ignored his request to use the telephone in violation of T.C.A.
§ 40-7-106(b); (6) that [Appelant Ford's] waiver of his Sixth
Amendment right to counsel and his resulting confession were
involuntary; (7) that the police officers who arrested and later
interrogated [Appellant Ford] failed to explain their reason for
arresting him and failed to show him the arrest and search warrants
inviolation of T.C.A. 8 40-7-106(a); (8) that the police officerswho
arrested [Appellant Ford] failed to take him before a magistrate
without “unnecessary delay” in violation of Tenn.R.Crim.P. 5(a) ;
and, as a corollary, (9) that the search warrant that was served on
[Appellant Ford' 5] business at the time of his arrest on December 5,
2000 was issued without probable cause, without “evidence of the
fact committed,” and without a nexus between the alleged robberies
and the place to be searched.

We will address these issuesin an order different from that in which they were raised.
1. Arrest
On appeal, Appellant Ford first complainsthat the arrest warrants were facially insufficient
because the underlying affidavits of complaint “failed to state offenses.” Specifically, the appellant
maintains that
[u]pon careful scrutiny of the Affidavits, it is clear that Detective
Chastain claims that [Appellant] Ford was merely present for the

alleged transgression of [Appellant] Wright and not that he
committed them. Both Affidavits state that [Appellant] Ford drove
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[Appellant] Wright to the already-stolen vehicles, followed
[Appellant] Wright while he moved the vehicles, and then drove
[Appellant] Wright back to his car. These facts do not justify the
issuance of Arrest Warrants for Theft of Property.

Tennessee Rule of Criminal Procedure 4(b) providesthat in the application for theissuance
of an arrest warrant, “[t]he finding of probable cause shall be based upon evidence, which may be
hearsay in whole or in part provided there is a substantial basis for believing the source of the
hearsay to be credible and for believing that there is a factual basis for the information furnished.”
Probable cause is “areasonable ground for suspicion, supported by circumstances indicative of an
illegal act.” Statev. Henning, 975 S.\W.2d 290, 294 (Tenn. 1998). Moreover, we note that courts
should determine the existence of probable cause after assessing al of the information availableto
the officer a thetime of arrest. See Statev. Woods, 806 S.W.2d 205, 212 (Tenn. Crim. App. 1990).

Regardless, “an arrest warrant is not required in order to effectuate an arrest for a felony
offense.” Statev. Lewis, 36 SW.3d 88, 97 (Tenn. Crim. App. 2000). An officer may arrest aperson
without awarrant “[w] hen afelony hasin fact been committed, and the officer has reasonable cause
for believing the person arrested to have committed it.” Tenn. Code Ann. 8 40-7-103(a)(3) (2003).
Therefore, “the proper inquiry in the case at bar is not whether the warrant was lawful, but whether
the arrest itself was lawful.” Lewis, 36 SW.3d at 98.

Intheinstant case, inthe affidavit of complaint underlying theissuance of the search warrant
regarding the theft of a1992 White Dodge Caravan, Detective Chastain stated that Appellant Ford
drove from aresidenceto hisbusiness, Panache, which businessis|ocated at 1700 Jefferson Street.
At Panache, Appellant Ford met with Appellant Wright. Appellant Ford then drove Appellant
Wright to the location where the Caravan, which the owner had reported stolen, was located.
Appellant Wright drove the Caravan, while Appellant Ford followed. Appellant Wright eventually
abandoned the Caravan, and Appellant Ford drove him back to Panache. The facts underlying the
arrest warrant for the theft of a Red Jeep Cherokee are almost identical to the foregoing facts.

Moreover, we note that at the suppression hearing, Detective Chastain testified that during
the thefts, it was “obvious’ that Appellant Ford and Appellant Wright were operating together.
Appellant Ford took Appellant Wright to the location of the stolen vehicles. On each occasion,
Appellant Wright drovethevehicles, with Appellant Ford following closely behind. After Appellant
Wright began driving with Appellant Ford following, they made the same lane changes and turns.
Appellant Ford picked up Appellant Wright when he abandoned the vehicles.

Clearly, a theft of the vehicles had been committed. The arrest warrants alege that the
vehicles were worth more than $1,000, but less than $10,000, rendering the offenses Class D
felonies. See Tenn. Code Ann. 8 39-14-103 (2003) and 39-14-105(3) (2003). Thus, our nextinquiry
iswhether Detective Mason reasonably believed the appellant committed the offense. See Lewis,
36 S.W.3d at 98; seea so Statev. Robert A. Cummins, No. W2000-00277-CCA-R3-CD, 2001 WL
912792, at *5 (Tenn. Crim. App. a Jackson, Aug. 10, 2001) (“Our courts make little, if any,
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distinction between theterms ‘ reasonable cause’ and * probable cause’ in determining whether there
existsabasisfor an arrest.”).

Detective Chastain stated that it was “obvious’ that the two men were working in concert.
Although Appellant Ford contends that “[u]pon careful scrutiny of the Affidavits, it is clear that
Detective Chastain claimsthat [ Appellant] Ford was merely present for the alleged transactions of
[Appellant] Wright and not that he committed them,” we note that

[ p] resence and companionship with the perpetrator of afelony before
and after thecommission of the offense are circumstancesfromwhich
one's participation in the crime may be inferred. No particular act
need be shown. It isnot necessary for one to take a physical part in
the crime. Mere encouragement of the principal is sufficient.

Statev. Ball, 973 S\W.2d 288, 293 (Tenn. Crim. App. 1998). We conclude that the foregoing facts
were sufficient to establish Appellant Ford’ s participation in the crimes of vehicletheft. Therefore,
Appellant Ford’s arrest was lawful.

2. Search

Appellant Ford next contends that the search warrant for his business “was issued without
probable cause, without ‘ evidence of the fact committed,” and without a nexus between the alleged
robberies and the place to be searched.”* Our supreme court has explained that

[t]he Fourth Amendment to the United States Constitution requires
that search warrants issue only “upon probable cause, supported by
Oath or affirmation.” Article I, Section 7 of the Tennessee
Congtitution precludes the issuance of warrants except upon
“evidence of the fact committed.” Therefore, under both the federa
and state constitutions, no warrant is to be issued except upon
probable cause.

Henning, 975 SW.2d at 294 (footnote omitted). In this state, “a finding of probable cause
supporting issuance of a search warrant must be based upon evidence included in a written and
sworn affidavit.” Id. Specificaly, “[i]n order to establish probable cause, an affidavit must set forth
facts from which a reasonable conclusion may be drawn that the contraband will be found in the
place to be searched pursuant to the warrant.” State v. Norris, 47 SW.3d 457, 470 (Tenn. Crim.
App. 2000). We note that “‘ affidavits must be looked at and read in a commonsense and practical
manner’, and . . . the finding of probable cause by the issuing magistrate is entitled to great
deference.” State v. Bryan, 769 S.W.2d 208, 211 (Tenn. 1989) (quoting State v. Melson, 638
S.W.2d 342, 357 (Tenn. 1982)).

! Appellant Ford does not challenge the searches of his residences.
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Detective Chastain’ s affidavit supporting the issuance of the search warrant was more than
four pagesin length. In the affidavit, Detective Chastain stated that for several months there had
been “a series of armed robberies occurring in the Nashville Davidson County area.” The modus
operandi of the crimes, which Detective Chastain described in detail, indicated that the same
suspects committed al of thecrimes. Therewerethree suspectsinvolved intherobberies. Thefirst
suspect was a*“ male black 62 to 65 inchestall and chubby.” The second subject was a*“ male black
66 to 69 inches tall and thin.” The third suspect’s height and weight were unknown because he
normally drove the “getaway vehicle.”

In investigating the related cases, Detective Chastain discovered that during the robbery of
an Amoco Food Shop, one of the suspects had dropped asmall white hand towel on the ground. On
the towel, written in ink, were the words “ Clipper Sensations.”? Detective Chastain reviewed the
business license for Clipper Sensations and discovered that Appellant Ford was the listed owner.
Appellant Ford’s physical description, “[m]ale black, 64 inchestall, 150 Ibs.,” was similar to that
of oneof thesuspects. Appellant Ford had ahistory of armed robbery and vehiclethefts. Hisfedera
conviction for bank robbery had a similar modus operandi to the current string of robberies.

The affidavit also contained the surveillance information regarding Appellant Ford and
Appellant Wright transporting stolen vehicles. Appellant Wright's description, “[m]ale black, 67
inclestall, 180 1bs.,” was similar to another suspect in therobberies. The appellants were observed
frequenting Panache at 1700 Jefferson Street, which was al so the same address A ppellant Ford used
for the business Clipper Sensations. Appellant Ford was observed working at 1700 Jefferson Street
on afew occasions.

In summation, Detective Chastain stated:

Based on surveillance and observationsit appearsto this Affiant that
these two subjects are each living at two separate locations. It
appears that [Appellant Ford] and [Appellant Wright] are not
gainfully employed. These subjects have been observed spending
money at various stores and gas stations. [Appellant Ford] and
[Appellant Wright] have used 1700 Jefferson Street as a meeting
place prior to committing crimes. Both [Appellant Ford] and
[Appellant Wright] match the same or similar description of the
suspectsthat were described in the series of armed robberieswe have
beeninvestigating. They havedriven vehiclesthat areconsistent with
what has been described as being used in the series of armed
robberies we have been investigating. [Appellant Ford] has been
convicted of armed robbery where the method of operation he used
wasthe sameor similar in the series of armed robberieswehave been
investigating. [Appellant Ford] has aso been arrested for vehicle

2 In the record, the name of the businessis also spelled “Klipper Sensations.”
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theft. [Appellant Wright] has a record for weapons and drug
offenses. [Appellant Ford] and [Appellant Wright] have been
observed transporting stolen vehicles that are consistent with what
has been described as used in the series of armed robberies we have
been investigating. The weapons used in the series of armed
robberies we have been investigating are that of ablack revolver and
alarge silver semi automatic handgun. [Appellant Wright] has been
observed wearing a hat and gloves that are similar to what has been
described as what the suspects wore during in the series of robberies
that we are investigating.

Based upon the foregoing, a search warrant for Appellant Ford’ s business at 1700 Jefferson Street
was granted.’

We conclude that there was sufficient probable cause for theissuance of the search warrant.
Appellant Ford’'s physical description matched that of a suspect in a series of robberies; his
companion, Appellant Wright, also matched the description of one of the suspects; Appellant Ford
had committed the same or similar crime previously; the appellants were seen driving vehicles
similar to those involved in the robberies; and a towel bearing the name of Appellant Ford's
business, Clipper Sensations, had been |eft at the scene of one of the crimes.

Appellant Ford also contends that the affidavit did not establish a sufficient nexus between
the evidence sought and the premises to be searched. Our supreme court has expounded that

[a]n affidavit in support of asearch warrant must set forth factsfrom
which areasonable conclusion might be drawn that the evidenceisin
the placeto be searched. The nexus between the placeto be searched
and the items to be seized may be established by the type of crime,
the nature of the items, and the normal inferences where a crimina
would hide the evidence.

Statev. Smith, 868 S.W.2d 561, 572 (Tenn. 1993) (citationsomitted). Intheinstant case, Detective
Chastain stated that the appellants frequented 1700 Jefferson Street, particularly before the
commission of crimes. Additionally, atowel bearing thenameof Appellant Ford' sbusiness, Clipper
Sensations, which was operated out of 1700 Jefferson Street, was found at the scene of one of the
crimes. In light of these facts, we conclude that sufficient evidence existed to provide a nexus
between the location to be searched and the crimes committed. Accordingly, thetrial court did not
err in refusing to suppress the fruits of search of 1700 Jefferson Street.*

3 Apparently, Clipper Sensations and Panache were operated out of the same building.

4 W e note that Appellant Ford failed to specify what evidence seized from 1700 Jefferson Street he wished to
be suppressed. In any event, any evidence seized as a result of this search was admissible.
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Additionally, we note that Appellant Ford complainsthat he was not shown a search warrant
for 1700 Jefferson Street. However, Detective Chastain’s testimony reveals that a search warrant
was given to Appellant Ford upon entry into the business. By overruling Appellant Ford’s motion
to suppress, the trial court implicitly accredited Detective Chastain’s testimony. This issue is
without merit.

3. Statements

Finally, Appellant Ford raises multiple issues relating to his statementsto law enforcement
after his arrest.  Specificaly, Appellant Ford contends that his confession was the result of his
unlawful arrest, his requests for counsel and for the use of a telephone were denied, his right to
remainsilent wasignored, his Sixth Amendment right to counsel was not honored, hewasnot shown
his arrest warrant and was unaware of the nature of the charges against him, and hiswaiver of his
rights was involuntary. Appellant Ford argues that al of the foregoing factors contributed to the
involuntariness of his confession. Accordingly, he maintains that his confession should have been
suppressed.

Generally, the Fifth Amendment to the United States Constitution and Article I, Section 9
of the Tennessee Constitution provide a privilege against self-incrimination to those accused of
criminal activity, making an inquiry into the voluntariness of a confession necessary. See State v.
Cdllahan, 979 SW.2d 577, 581 (Tenn.1998). However, if an accused isinformed of his Miranda
rights and knowingly and voluntarily waives those rights, he may waive the privilege against self-
incrimination. 1d. (citing Mirandav. Arizona, 384 U.S. 436, 444-45, 479-78, 86 S. Ct. 1602, 1612,
1630 (1966)). Additionally, the trial judge’ s findings of fact at the motion to suppress hearing are
accorded the weight of ajury verdict. See Statev. Tate, 615 S.W.2d 161, 162 (Tenn. Crim. App.
1981). Accordingly, thetrial court’ sdecision isbinding upon thiscourt if the decision is supported
by a preponderance of the evidence. Odom, 928 SW.2d at 22-23.

This court must consider “the totality of the circumstances to determine whether the
confession is admissible.” State v. Grady E. Shoffner, No. 03C01-9403-CR-00113, 1995 WL
382628, at *3 (Tenn. Crim. App. at Knoxville, June 27, 1995) (citing State v. Kelly, 603 SW.2d
726, 728-29 (Tenn. 1980)). Accordingly, we consider the following factors in determining the
voluntariness of a confession: the appellant’s age; education or intelligence level; previous
experience with the police; the repeated and prolonged nature of the interrogation; the length of
detention prior to the confession; the lack of any advice asto constitutional rights; the unnecessary
delay in bringing the appellant before the magistrate prior to the confession; the appellant’s
intoxication or ill health at the time the confession was given; deprivation of food, sleep, or medical
attention; any physical abuse; and threats of abuse. See State v. Huddleston, 924 S\W.2d 666, 671
(Tenn. 1996). Furthermore, this court has stated:

Coercive police activity isanecessary prerequisite in order to find a
confessioninvoluntary. Thecrucial questioniswhether the behavior
of the state’ s officialswas * such as to overbear [the appellant’ s] will
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toresist and bring about confessionsnot freely self-determined.” The
guestion must be answered with “complete disregard” of whether or
not the accused was truthful in the statement.

State v. Phillips, 30 SW.3d 372, 377 (Tenn. Crim. App. 2000) (citations omitted).

In the instant case, the trial court found:

After hearing testimony and carefully reviewing the
videotapes of theinterrogation[s] of the [appellants], the Court finds
that the [appellants’] right under the Fifth and Sixth Amendment][s]
have not been violated. . . .

The Court is of the opinion that [Appellant] Wright did not
request an attorney although there may have been abrief mention of
making aphone call. The Court further notes that both [appellants']
statementswerevoluntary. It isacknowledged that therewasadelay
between the arrest and the taking of the [appellants] before a
magistrate, but it was reasonable under all of the circumstances
surrounding the questioning and processing of the [appellants] and
the availability of only one office for the interviews of the
[appellants] who were being interviewed one after the other.
Furthermore, there was no promise of leniency made, although there
may have been an implied benefit for their cooperation.

First, we notethat Appellant Ford wasthirty yearsold at the time of the suppression hearing.
He asserted that he graduated from high school and had no problems reading or writing.
Additionally, we note that Appellant Ford owned his own business at the time of the offenses.
Appellant Ford had previously been convicted in federa court of bank robbery. Appellant Ford
testified that he was read hisrightswhen hewas arrested for bank robbery. He admitted that he was
aware of hisrights before he gave a statement in the instant case.

Appellant Ford was arrested at approximately 11:45 am. on December 5, 2000. He was
taken to the CJC while police executed various search warrants. Detective Chastain arrived at the
CJC at approximately 5:00 p.m. and informed Appellant Ford that if he wished to talk, they would
have to wait for the interview room, then occupied by Appellant Wright, to be vacated. Appellant
Ford was given a Sprite to drink and peanut butter crackers to eat. He was allowed to go to the
restroom. Whileat the CJC, Appellant Ford’ shandswere cuffed in front of hisbody, and sometimes
hewas cuffed by asinglehand to achair. Sergeant Freddie Stromatt, who was present as Appellant
Ford was detained in the CJC, testified that Appellant Ford appeared to be in “perfectly fine and
normal” physical condition in the CJC.
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Asone of his specific complaints, Appellant Ford claimsthat his confession was tainted by
hisillegal arrest. As we earlier concluded, his arrest was not unlawful. Accordingly, Appellant
Ford' s confession was not influenced by an illegal arrest.

Appellant Ford next argues that law enforcement did not honor hisinvocation of his Fifth
Amendment right to remain silent or his request for counsel. Again, we note that both the Fifth
Amendment to the United States Constitution and Article |, section 9 of the Tennessee Constitution
provide protection against compul sory self-incrimination. Tothisend, “‘[o] ncewarningshavebeen
given, ... [i]f theindividual indicatesin any manner, at any time prior to or during questioning, that
hewishesto remain silent, the interrogation must cease. At that point, he has shown that he intends
to exercise his Fifth Amendment privilege.” State v. Crump, 834 S.W.2d 265, 269 (Tenn. 1992)
(quoting Miranda, 384 U.S. at 473-74, 86 S. Ct. at 1627).

In the instant case, Detective Chastain testified that Appellant Ford never requested an
attorney, nor did he indicate his desire to remain silent. Detective Chastain maintained that
Appellant Ford expressed his willingness to speak with police. We conclude that in overruling
Appellant Ford’ smotionsto suppress, thetrial court implicitly accredited thetestimony of Detective
Chastain. Therefore, Appellant Ford’ s Fifth Amendment rights were not violated.

Both the Sixth Amendment to the United States Constitution and Article I, Section 9 of the
Tennessee Constitution grant the criminally accused the right to counsel. See State v. Blye, 130
SW.3d 776, 779 (Tenn. 2004). However, thisright only attaches after the initiation of adversary
criminal proceedings. Id. at 780. For example, the right to counsel attaches “at the time an arrest
warrant issues, a preliminary hearing is held (if no arrest warrant is issued), or an indictment or
presentment isreturned.” State v. Jackson, 889 SW.2d 219, 222 (Tenn. Crim. App. 1993). Inthe
instant case, thereis no dispute that two arrest warrants were issued, charging Appellant Ford with
theft. Thus, his Sixth Amendment right to an attorney was activated as to those offenses.

However, we note that “‘[t]he Sixth Amendment right . . . is offense specific. It cannot be
invoked oncefor al future prosecutions, for it does not attach until a prosecution is commenced.’”
Sepulvedav. State, 90 S.W.3d 633, 638 (Tenn. 2002) (quoting McNeil v. Wisconsin, 501 U.S. 171,
175, 111 S. Ct. 2204, 2207 (1991)). Moreover, “‘[o]nce formal crimina proceedings begin, the
Sixth Amendment renders inadmissible in the prosecution’s case-in-chief statements “ deliberately
elicited” from a defendant without an express waiver of the right to counsel.”” State v. Terrance
Lewis, No. W2003-00356-CCA-R3-CD, 2004 WL 22125, at * 7 (Tenn. Crim. App. at Jackson, Jan.
30, 2004) (quoting State v. Land, 34 SW.3d 516, 523 (Tenn. Crim. App. 2000)). There is no
indication that Appellant Ford madeincriminating statementsasaresult of interrogation prior to his
interview with Detective Chastain. According to Detective Chastain, Appellant Ford was advised
of hisMirandarightsprior to theinterview, and Appellant Ford signed awaiver of thoserights, key
among them now being the right to counsel. Therefore, we must now address Appellant Ford's
contention that he did not validly waive his right to counsel under either the Fifth or Sixth
Amendments.
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Appellant Ford contends that police coerced his waiver of rights and his confession in a
number of ways. First, he complainsthat police coerced his cooperation by refusing to explain his
rights during the first hours of custody. The entitlement to Miranda protections is limited to
situationsinvolving custodial interrogation or itsfunctional equivalent. See Statev. Jimmy Albert
Warren, No. W2004-00107-CCA-R9-CD, 2004 WL 3140905, at *5 (Tenn. Crim. App. at Jackson,
Dec. 15, 2004), application for perm. to appeal filed, (Feb. 14, 2005). Admittedly, Appellant Ford
was not given Miranda warnings at the time of his arrest. Regardless, Appellant Ford was not
interrogated prior to 8:30 p.m. on December 5, 2000, when the interview began. Accordingly, he
was not entitled to his rights before the custodial interrogation. Detective Chastain testified that
Appellant Ford wasread hisrightsbefore the interview in which he made incriminating statements.
Specificaly, Detective Chastain testified that he thoroughly discussed Appellant Ford’ s Miranda
rightswith him, and Appellant Ford subsequently signed awaiver of thoserights before questioning.
See Statev. Carter, 16 SW.3d 762, 767 (Tenn. 2000) (stating that proof that a defendant was made
aware of his Miranda rights, although not conclusive, weighed in favor of the admission of a
confession into evidence).

Appellant Ford also contends that law enforcement failed to explain thereason for hisarrest
and failed to show him the warrantsfor hisarrest. Tennessee Code Annotated section 40-4-106(a)
(2003) providesthat “[w]hen arresting a person, the officer shall inform the person of the officer's
authority and the cause of the arrest, and exhibit the warrant if the officer has one, except when the
person isin the actual commission of the offense or is pursued immediately after an escape.”

At the suppression hearing, Detective Chastain testified that at approximately 11:45a.m. on
December 5, 2000, hewent to Panache, Appellant Ford’ s place of business, to arrest Appellant Ford
and to execute a search warrant for the premises. When the officers entered Panache, “We did
announce who we were and advised that [ Appellant Ford] did have awarrant for his arrest and that
wewere conducting asearch warrant there.” Further, Detective Chastain stated, “| believel did tell
him that there was a theft warrant. He did know, and we did identify ourselves as Metro Robbery
Detectives. | believe he probably put two and two together in his mind and realized what he was
under arrest for, also.” Regardless, Detective Chastain maintained that he informed the appellant
of the felony theft charges. However, Detective Chastain conceded that Appellant Ford was never
given a copy of the arrest warrants.

The facts adduced at the suppression hearing reved that Detective Chastain informed
Appellant Ford of the charges against him; however, Detective Chastain failed to comply with the
instructionsof Tennessee Code Annotated section 40-4-106(a) by exhibiting thearrest warrants. We
note that Tennessee Code Annotated section 40-6-216(a) (2003) provides that a criminal defendant
or hisattorney shall have the right to request and receive a copy of an arrest warrant at areasonable
time. Fromtherecord, it isunclear at what point Appellant Ford was served with acopy of thearrest
warrants. Regardless of this shortcoming, we conclude that Appellant Ford was not prejudiced by
failing to receive a copy of the arrest warrants immediately after hisarrest. See State v. Hill, 638
S.W.2d 827,830 (Tenn. Crim. App. 1982); seealso United Statesv. Buckner, 717 F.2d 297, 301 (6™
Cir. 1983); United States v. Turcotte, 558 F.2d 893, 896 (8" Cir. 1977).
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Appellant Ford also contends that there was an “unnecessary delay” between hisarrest and
his presentation to amagistrate. Rule 5(a) of the Tennessee Rules of Criminal Procedure provides:

Any person arrested except upon a capias pursuant to an indictment
or presentment shall be taken without unnecessary delay before the
nearest appropriate magistrate of the county from which the warrant
for arrest issued, or the county in which the alleged offense occurred
if the arrest was made without a warrant unless a citation is issued
pursuant to Rule 3.5.

Our supreme court “has held that if anindividual isnot brought before amagistrate within 72 hours,
there has been ‘unnecessary delay.”” Carter, 16 SW.3d at 768; see also Huddleston, 924 SW.2d
at 670. Further, our courts have found that there was no unnecessary delay when a defendant was
not taken before a magistrate for twelve to thirteen hours after his arrest. See State v. Davis, 141
S.W.3d 600, 625 (Tenn. 2004) (appendix).

Appellant Ford was arrested at approximately 11:45 am. on December 5, 2000. He was
taken before the night commissioner at approximately 12:00 am. on December 6, 2000, adelay of
just over twelve hours. The delay was attributable to police executing the search warrants and the
wait for theinterview room. We concludethat therewasno unnecessary delay in bringing Appellant
Ford before the night commissioner. Regardless, “a confession obtained during a period of
unnecessary delay isnot automatically suppressed.” Id. A confessionisexcluded onlyif thetotality
of the circumstances reveals that the statement was not voluntarily given. 1d.

Appellant Ford also maintains that police threatened him “with afifty-one (51) year term of
incarceration under the Hobbs Act as punishment for failure to confess.” Appellant Ford testified
that he was repeatedly threatened by Detective Chastain with federal prosecution under the Hobbs
Act. However, Detective Chastain denied ever mentioning the Hobbs Act, going so far asto say that
he had never heard of the Hobbs Act. The trial court found no coercion on the part of police, and
we see no reason to fault this finding.

Appellant Ford complainsthat police coerced hiswaiver of rightsand confession by “falsely
telling him that his cousin [Appellant Wright] was already cooperating and had implicated him.”
We note that testimony at the suppression hearing revealed that Appellant Wright was interviewed
prior to Appellant Ford, and Appellant Wright confessed to the robberies. Accordingly, policedid
not “falsely” inform Appellant Ford of Appellant Wright’s cooperation. We can hardly see where
an accurate portrayal of the evidence against Appellant Ford was “coercive.”

Appellant Ford maintains that police promised him leniency if he confessed. Detective
Chastain and Sergeant Stromatt both explicitly denied making any promises in exchange for
Appellant Ford’ sconfession. However, Detective Chastain testified that “ cooperation always does,
in my opinion, help the subject out when an investigation like thisis—is occurring.” Promises of
leniency do not per se render aconfession inadmissible; confessions after promises of leniency are
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excluded only if the promises were sufficiently significant to overbear the subject’ swill. See State
V. Smith, 933 SW.2d 450, 455-56 (Tenn. 1996). In the instant case, we can find no coercion
sufficient to overbear Appellant Ford s will.

Appellant Ford al'so complains that he was denied atelephone call. Thereisno dispute that
Appellant Ford asked to call his girlfriend or fiancé prior to the interview. Tennessee Code
Annotated section 40-7-106(a) (2003) provides that an accused should be afforded one phone call
prior to booking, preferably within one hour of being arrested. However, officers testified that
Appellant Ford was not permitted to make a telephone call while the search warrants were being
executed because of therisk of loss of evidence. Regardless, when Detective Chastain arrived at the
CJC, heknew that the search warrants had been executed and the loss of evidence wasno longer an
issue. Thus, itisclear that Tennessee Code Annotated section 40-7-106(a) wasviolated. A violation
of thisstatute does not automatically render astatement inadmissible. Itisbut onefactor to consider
in determining the voluntariness of an accused’ s statement. See Statev. Claybrook, 736 S.W.2d 95,
103 (Tenn. 1987).

After examining all of the evidence, we conclude that Appellant Ford knowingly and
voluntarily waived his rights to counsel and to remain silent. Additionally, Appellant Ford
knowingly and voluntarily made a statement to police, implicating himself in the crimes to which
he later pled guilty. We find no reason to overrule the trial court’s ruling on Appellant Ford's
motions to suppress.

I11. Conclusion

Finding no reversible error, we affirm the judgments of the trial court in regards to both
Appellant Ford and Appellant Wright.

NORMA McGEE OGLE, JUDGE
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