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OPINION
Procedural History

In 1997, the Appellant, dong with six other co-defendants, was indicted for first degree
premeditated murder and especially aggravated kidnapping. The retaliation killing of the victim
stemmed from a conflict between two Memphis gangs, the Gangster Disciples and the Vice Lords.
Twofellow gang members, Christopher Jamesand Jarvis Shipp, testified for the Stateand implicated
the Appellant in the crimes. Shipp testified that in the execution-styled murder, the victim was
placed on the ground, and the Appellant shot the victim in the head with a shotgun. Because the
Appelant was charged with capital murder, two attorneys were appointed to represent him.
Following a jury trial, the Appellant was convicted of facilitation of first degree murder and
especially aggravated kidnapping. Asaresult of theseconvictions, the Appellantiscurrently serving



an effective fifty-year sentence in the Department of Correction. The convictionswere affirmed on
direct appeal. Sate v. Antonio Jackson, 52 SW.3d 661 (Tenn. Crim. App. 2001).

On September 21, 2001, the Appellant filed a pro se petition for post-conviction relief,
alleging among other grounds, the ineffective assistance of counsel. Following the appointment of
counsel, an amended petition was filed. On November 24, 2003, an evidentiary hearing was held,
at which the Appellant and his two trial attorneys testified. After taking the matter under
advisement, the post-conviction court denied relief by written order on January, 27, 2004. This
timely apped followed.

Analysis

On appeal, the Appellant assertsthat histrial attorneyswereineffective by failing to pursue
an alibi defense and by failing to adequately investigate the case and prepare for trial.

In order to succeed on a post-conviction claim, the Appellant bears the burden of showing,
by clear and convincing evidence, the allegations set forth in hispetition. Tenn. Code Ann. 8 40-30-
110(f) (2003). To support a Sixth Amendment claim of ineffective assistance of counsdl, the
Appellant must demonstrate that counsel’s representation fell below the range of competence
demanded of attorneysin criminal cases. Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). Under
Srickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064 (1984), the Appellant must
establish (1) deficient representation and (2) prejudiceresulting from the deficiency. The petitioner
isnot entitled to the benefit of hindsight, may not second-guessareasonably based tria strategy, and
cannot criticize a sound, but unsuccessful, tactica decision made during the course of the
proceeding. Adkinsv. State, 911 SW.2d 334, 347 (Tenn. Crim. App. 1994). Thisdeferenceto the
tactical decisions of trial counsel is dependant upon a showing that the decisions were made after
adequate preparation. Cooper v. Sate, 847 SW.2d 521, 528 (Tenn. Crim. App. 1992).

The issues of deficient performance by counsel and possible prejudice to the defense are
mixed questions of law and fact. Statev. Burns, 6 S.W.3d 453, 461 (Tenn. 1999). “A tria court’s
findings of fact underlying aclaim of ineffective assistance of counsel arereviewed on appeal under
a de novo standard, accompanied with a presumption that those findings are correct unless the
preponderance of the evidence is otherwise.” Fieldsv. Sate, 40 S.W.3d 450, 458 (Tenn. 2001)
(citing Tenn. R. App. P. 13(d)); Henley v. Sate, 960 S.W.2d 572, 578 (Tenn. 1997). However,
conclusions of law are reviewed under a purely de novo standard, with no presumption of
correctness. Fields, 40 S.W.3d at 458.

|. Failureto present an alibi defense
The Appellant contends that his trial attorneys failure to call an alibi witness constituted
ineffectiveassistance of counsel. He assertsthat at the timethe crimeswere committed, hewaswith

hisgirlfriend, Latoya Knox, and that she would havetestified to thisfact at trial. When a petitioner
clamsthat trial counsel failedto present aparticular witnessin support of hisdefense, the Appel lant

-2



should present that witness at the evidentiary hearing. Black v. State, 794 SW.2d 752, 757 (Tenn.
Crim. App. 1990). Becausethe Appellant failed to present LatoyaKnox at the evidentiary hearing,
we have no way of knowing whether her testimony would have supported an aibi defense.
Allegations of deficient performance must be proved by clear and convincing evidence.*

Moreover, when questioned at the post-conviction hearing asto what Ms. Knox’ stestimony
would have been, or what she might have said that day, the Appellant responded, “1 can’t say what
she would havetestified to. But | know she would have told him yeah, | didn’t have nothing to do
with what was going on.” When asked this question again, the Appellant responded, “I can’t say.
| don’'t know. | don’'t know what her intention would have been like that day.” With regard to the
proof on thisissue, the post-conviction court concluded that “there [was] no credible proof in the
record to suggest that any alibi defense even existed. . . .” We agree. Accordingly, we find this
allegation of deficient performance without merit.

Il. Failuretoinvestigate and preparefor trial

Next, the Appellant assertsthat histrial attorneysfailedto adequately investigateand prepare
hiscasefor trial. Specifically, the Appellant allegesthat trial counsels' performance was deficient
dueto thefailure of hisfirst-chair trial counsel to be present at each court date, failureto interview
aprincipal witness for the State, failure to attend the trials of the Appellant’s co-defendants, and
failureto confer pre-trial with the Appellant in order to sufficiently preparefor trial. Wefind these
allegations meritless.

First, the Appellant argues that trial counsel “was absent at severa court appearances.” At
the post-conviction hearing, the Appellant’s first-chair trial counsel testified, in total context, that
the second-chair counsel “may have appeared some for me and | may not have even been there on
some report dates. . . . [I]f there was nothing of significance to take place, there wouldn’t be any
reason . . . for both of usto bethere.” We know of no rule of procedure or standard of competence
which requires the entire defense team to be present at every scheduled court appearance of a
defendant. Moreover, the Appellant offersno suggestion asto how the presence of only oneattorney
at ascheduled report date had any bearing upon the jury’ sverdict. Thisallegation iswithout merit.

The Appellant also alegesineffectiveness based upon trial counsels' failure to interview a
State’ s key witness, Christopher James. James was jointly indicted for the same crimes as the
Appellant. Six defendants, including the Appellant, were indicted for the murder and kidnapping
of thevictim. A number of the co-defendants’ caseswere severed for trial. Two of thesetrialswere
conducted before the Appellant’s trial was held. Prior to the Appellant’s trial, the co-defendant
James negotiated a plea agreement with the State which resulted in him being called as a witness
against the Appellant. Both of the Appellant’strial attorneys testified that after James negotiated
a plea agreement, he was placed in protective custody, which made him virtually inaccessible.
Nonetheless, the Appellant’ s trial attorneys obtained the transcripts of James' testimony from the

1The Appellant’s brief misstates the burden as that of proof by a “preponderance of the evidence.”
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two prior trials, in addition to obtaining his pre-trial statements, and successfully used these
statements to impeach him at the Appellant’strial. Christopher James was not called as awitness
by the Appellant at the post-conviction hearing. For thisreason, we are without any clue asto what
beneficial informationthe Appellant’ stria attorneyscoul d have obtained by personally interviewing
James, beyond that information which they had aready gleaned from the tria transcripts.
Accordingly, we conclude the Appellant has failed to establish either deficient performance or
prejudice.

Next, in arelated matter, the Appellant asserts that trial counsels’ failure to attend the two
prior trials of hisco-defendants constitutes deficient performance. Asdid the post-conviction court,
we find no deficiency. Tria counsels testified that they each attended portions of two of the co-
defendants' trials and spoke with defense attorneysfor the co-defendants. Moreover, as previously
noted, the Appellant’ stria attorneysobtained compl etetranscriptsof the co-defendants’ trials, which
were used in successfully impeaching James in the Appellant’s trial. This allegation is without
merit.

Further, the Appellant asserts that his trial attorneys failed to meet with him a sufficient
number of times in order to prepare for trial. The testimony of his trial attorneys refuted this
alegation. Both trial attorneys testified that they met with the Appellant as many times as was
needed to prepare for the case. Questions concerning the credibility of witnesses, the weight and
valuegivento their testimony, and the factual issuesraised by the evidence are to be resolved by the
trial court. Henley, 960 S\W.2d at 578. The post-conviction court clearly accredited the testimony
of thetrial attorneys, and wewill not reweigh or reeval uate the evidence or substitute our inferences
for those drawn by thetrial court. Again, the Appellant failsto suggest how many additional visits
to thejail histrial attorneys should have made or what information they could have gained on the
vigits. Thisissueiswithout merit.

Lastly, the Appellant asserts that the cumul ative effect of thetrial attorneys’ errors warrants
afinding of ineffective assistance. Having concluded that the record supports no single finding of
deficient performance, this issue is without merit. With regard to the overall performance of the
Appellant’strial attorneys, the post-conviction court concluded that they:

“were remarkably well-prepared for trial and did an outstanding job of cross-
examining the State’s witnesses. They had benefit of the prior testimony of the
State’ s primary witness and were able to impeach his testimony thoroughly. They
had met with their client, investigated the case, read the transcripts of the trials of
codefendants that had previously been held, attended a seminar in preparation for
issues relating to capital cases, and in every other regard were completely prepared
to handle this case.”

Moreover, we are constrained to note that although the Appellant wasfacing the death penalty, and,

infact, one of the co-defendants recei ved asentence of death, the Appellant isnow serving atwenty-
five-year sentence for hisrolein the execution-style murder, as aresult of the advocacy of histria
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attorneys. In sum, we agree with the post-conviction court’s finding that the Appellant’s trial
attorneys were not deficient in their representation of the Appellant.

CONCLUSION

Based upon the foregoing, we affirm the Shelby County Crimina Court’s dismissal of the
Appellant’s petition for post-conviction relief.

DAVID G. HAYES, JUDGE



