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OPINION

Because Defendant does not challenge the sufficiency of the convicting evidence, we will
only briefly outline the evidence supporting her conviction. Officer Richard Foley with the Metro
Nashville Police Department was on routine patrol on the night of April 5, 2002, when he noticed
Defendant’ scar make asharp left turninfront of him shortly after midnight. Officer Foley followed
Defendant for approximately amile. During thistime, Defendant’s car crossed the white lineinto
theleft lanetwice. Defendant’ scar at one point also swerved from themiddlelaneinto theright turn
lane and back again into the middlelane. Officer Foley initiated astop, and Defendant pulled into
a parking lot. Officer Foley said Defendant’s eyes were watery, her speech was surred, and he
detected an obvious odor of alcohol on her breath. Defendant experienced difficulty in retrieving



her driver’s license. When she exited her car, Defendant fell back, and then fell again when she
walked toward the patrol car. Officer Foley called for another officer to provide back-up.

Defendant repeatedly refused to take the field sobriety tests. Officer Foley explained the
implied consent law to Defendant and warned her that if shealso refused to takeablood alcohol test,
her driver’ slicense could be suspended. Defendant continued to refuse to submit to either thefield
sobriety tests, ablood alcohol test or a breathalyzer test. Defendant told Officer Foley that she had
only had five hours of sleep within the past twenty-four hours. Defendant said that she had been to
arestaurant that night, but she denied that she had consumed any alcohol.

Officer James Davis, Jr. responded to the request for back-up. Officer Davis said that
Defendant was agitated during the stop, her speech was slurred, and there was an odor of alcohol
about her.

A few minutesafter thejury began deliberations, thetrial court discovered that the court clerk
had inadvertently given the jury a copy of count two of the indictment charging Defendant with
violation of theimplied consent law. Defendant moved for amistrial, and thetrial court responded,

| don’t blame you for asking for it, but out of respect for you and the jury and the
State, I'm going to decline to rule upon it now. | think it isimportant to find out if
any juror saw it. Thenif they did, did it affect their judgment or what have you? But
| will do that after the jury comes back in.

Defendant asked the trial court to voir dire the jurors individually about the extraneous
information. After thejury returned aguilty verdict, thetrial court posed three general questionsto
each juror: whether they saw count two of the indictment; what they understood count two to mean;
and whether seeing count two influenced their decision.

Sevenjurorsreported that they saw count two of theindictment, four jurors said they did not
see count two, and one juror could not remember whether or not he had seen count two. Six of the
jurorswho read count two of the indictment said that they did not think that Defendant was charged
with another offense, and considered Defendant’ s failure to take a blood acohol test to be part of
the DUI offense. One juror said that she understood count two of the indictment to mean that
Defendant would lose her license if she were found guilty, and that this had “somewhat” of an
influence on her decision. The juror later said, however, that her vote of guilty was based on the
evidence presented at trial, and that she had general knowledge of the consequences of refusing to
take a blood alcohol test. All twelve jurors confirmed that they would have voted to convict even
if count two had not been shown to the jury.

TeresaCovington, thecourt officer in charge of supervising thejury, testified that only about
two or three minutes elapsed between the time the jury retired for deliberations and when she
retrieved the copies of count two of Defendant’ s indictment. None of thejurors asked her why she



was removing the copies, and Ms. Covington said she did not have any conversation with the jury
members about count two.

Both partiesagreethat it wasimproper to show thejury count two of Defendant’ sindictment
charging her with violation of the implied consent law. Any person who drives amotor vehiclein
Tennessee is “deemed to have given consent to atest for the purpose of determining the acoholic
or drug content of that person’sblood . ..” Tenn. Code Ann. 8§ 55-10-406(a)(1). If aperson refuses
to submit to a blood alcohol test after being informed of the consequences of failing to do so, the
person may be charged with violating theimplied consent law. I1d. 8 55-10-406(a)(3). Violation of
the implied consent law, however, is not acriminal offense, and a violator must “be charged by a
separate warrant or citation that does not include any charge of violating § 55-10-401 that may arise
from the same occurrence.” 1d.

Defendant argues, however, that thetrial court exceeded the scope of inquiry permitted under
Rule 606(b) of the Tennessee Rules of Evidencewhen it asked theindividual jurorsif count two had
any impact on their decision as to Defendant’s guilt. The State contends that the trial court’s
guestions were necessary to satisfy the State's burden that the extraneous information was not
prejudicial.

Rule 606(b) provides that:

[u]pon an inquiry into the validity of averdict of indictment, ajuror may not testify
asto any matter or statement occurring during the course of thejury’s deliberations
or to the effect of anything upon any juror’s mind or emotions as influencing that
juror to assent to or dissent from the verdict or indictment or concerning the juror’s
mental processes, except that a juror may testify on the question of whether
extraneous prejudicial information was improperly brought to the jury’s attention,
whether any outside influence was improperly brought to bear upon any juror, or
whether the jurors agreed in advance to be bound by a quotient or gambling verdict
without further discussion; nor may ajuror’s affidavit or evidence of any statement
by the juror concerning a matter about which the juror would be precluded from
testifying be received for these purposes.

Tenn. R. Evid. 606(b).

Defendant contends that Rule 606(b) lends itself to two interpretations. On the one hand,
some courts have interpreted the restrictions outlined in Rule 606(b) to permit ajuror’s testimony
only as to the existence of the extraneous information, and not the subjective effect of that
information on thejuror’smental processes. See Carruthersv. Sate, 145 S.\W.3d 85, 95-96 (Tenn.
Crim. App. 2003); Fulwood v. Lee, 290 F.3d 663, 680 (4" Cir. 2002). Under thisview, thecourt is
“only concerned with the probabl e effect the extraneousinformation would have on the hypothetical
average juror, and not with the actual subjective effect the information had on [the juror receiving
the extraneous material].” United States v. Lloyd, 269 F.3d 228, 238 (3" Cir. 2001).
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On the other hand, some courts have held that once the defendant shows the existence of
extraneousinformation, therestrictionsreflected in Rule 606(b) areno longer applicable. See Robert
D. Walshv. Sate, No. W2003-02040-CCA-R3-PC, 2004 Tenn. Crim. App. LEXIS 752, * 20 (Tenn.
Crim. App, at Jackson, Aug. 23, 2004), perm. to appeal granted (Tenn. Dec. 20, 2004); Sate v.
Robert Emmet Dunlap, Jr., No. 02C01-9801-CC-00009, 1998 WL 641338 (Tenn. Crim. App., at
Jackson, Sept. 21, 1998), no perm. to appeal filed; see also United Statesv. Zelinka, 862 F.2d 92,
96 (6™ Cir. 1988). Under thisinterpretation, atria court may ask any question that is necessary to
determine whether the extraneous information prgjudicially affected the deliberation of the
individual jurors.

Our Supreme Court adopted Rule 606(b) in Sate v. Blackwell, 664 S.W.2d 686, 688 (Tenn.
1984). The rationale behind Rule 606(b) is “grounded in the common-law rule against admission
of jury testimony to impeach averdict and the exception for juror testimony relating to extraneous
influences.” Tanner v. United States, 483 U.S. 107, 121, 107 S. Ct. 2739, 2748, 97 L. Ed. 2d 90
(1987).

The procedurefor determining the prejudicia effect of extraneous information upon ajuror
under the common law rule was set forth in Remmer v. United States, 347 U.S. 227, 74 S. Ct. 450,
98 L. Ed. 654 (1954). Inthat case, thetria court received information during the trial that ajuror
had been told by a third party that the juror could profit if he returned a verdict favorable to the
defendant. 1d. at 228, 74 S. Ct. at 451. Thetrial court conferred with the prosecutor ex parte, and
the Federal Bureau of Investigation wasasked toinvestigate. Thematter wasdropped after theF.B.I.
concluded that the remark was made in jest, and neither the trial court nor the prosecutor told the
defendant about the problem. The defendant first learned about the issue from a newspaper story
written after the verdict. The Remmer court reversed the trial court’s denial of the defendant’s
motion for anew trial, and stated that:

[t]hetrial court should not decide and take final action ex parte on information such
as was received in this case, but should determine the circumstances, the impact
thereof upon the juror, and whether or not it was prejudicia, in a hearing with all
interested parties permitted to participate.

Id. at 229-230, 74 S. Ct. at 451.

“In construing Rule 606(b), federa courts hold that upon proof that a juror has received
extraneousinformation, therearisesarebuttabl e presumption of prejudice, and theburden then shifts
to the government to explain the conduct or to demonstrate the harmlessness of it.” Satev. Young,
866 S.W.2d 194, 196 (Tenn. Crim. App. 1992) (citing Remmer v. United States, 347 U.S. 227, 74
S. Ct. 450, 98 L. Ed. 654 (1954); United States ex rel. Tobe v. Bessinger, 492 F.2d 232 (7" Cir.
1974); Richardson v. United States, 360 F.2d 366 (5" Cir. 1966)).

Our Supreme Court has not specifically addressed the scope of inquiry permitted under Rule
606(b) when ajuror has received extraneous information. The Court has, however, alluded to the
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type of proof that is necessary to meet the State’ s burden of proving that the extraneousinformation
was not pregjudicial to the defendant. See Sate v. Parchman, 973 SW.2d 607 (Tenn. 1997).

In Parchman, the State failed to sustain its burden of proof under Rule 606(b). While the
jury was deliberating, a juror asked the bailiff what would happen if the jury could not reach a
unanimous vote on one of the charged offenses. The juror then told the other members of the jury
that the bailiff said that they had to reach averdict on all of the offenses. After thiscommunication,
the jury reached a unanimous decision on the offense in question. During an evidentiary hearing,
the State’ s sole proof consisted of the bailiff’ s testimony that the juror had misconstrued what she
said. Thetria court found “‘that it would be completely speculative to determine or for the court
to hold that the jury verdict was tainted upon the evidence before the court.”” 1d. at 613.

The Court concluded, however, that the State had failed to carry its burden of proof in
demonstrating that the bailiff’s comment, regardless of what the bailiff did or did not say, was not
prejudicia. Id.

The State presented no proof on theissue. It would have been possibleto call thejurorsto
testify whether they were influenced by the statement relayed to them by the male juror. Also, the
malejuror could have confirmed that the statement made by the bailiff was not prgudicial, and this
juror could havetestified asto what statement he then madeto theremainingjurors. 1d. at 614. See
also Dunlap, 1998 WL 641338, at * 3 (Caseremanded for determination of whether thejury received
extraneousinformation about the defendant’ s prior convictions, and, if so, whether the information
influenced their verdict.); Satev. Terry Crowder, No. 01C01-9101-CR-00024, 1991 WL 155719,
at *5 (Tenn. Crim. App., at Nashville, Aug. 16, 1991), no perm. to appeal filed (In finding that the
State had failed to meet its burden of proof under Rule 606(b), a panel of this Court observed that
“no effort was made to call any of the jurorsto demonstrate that even if the improper statement had
been made, it did not influence their verdict against the defendant.”).

This Court examined the trial court’s role in determining the presence of preudicial
extraneous information in State v. Young, 866 SW.2d 194 (Tenn. Crim. App. 1992). In Young,
various bomb threats were received during thetrial, and the trial court made every effort to prevent
the jurors from hearing about the threats. The defendant filed a motion for a new trial seeking to
impeach the jury’ s verdict. During an evidentiary hearing, the trial court asked each juror if he or
she had heard about the bomb threats, and, if so, whether thethreats affected their verdict. I1d. at 196.
Based onthejurors responses, thetrial court concluded that the events surrounding the threats had
been explained, and, in any event, the defendant had not been prejudiced. Id.

In upholding the trial court’s denia of the defendant’s motion for a new trial, this Court
observed that the trial judge wasin the best position to determine if the improper activity had been
sufficiently explained, or the defendant had not been prejudiced. “Likewise, thetrial judge was best
able to assess the nature of the extraneous information, as well asits effect, if any, upon the jury.”
Id.



We have had the opportunity to address the scope of inquiry permitted under Rule 606(b) on
two occasions. See Carruthers, 145 SW.3d at 95-96; Walsh, 2004 Tenn. Crim. App. LEXIS 752,
at*16-21. In Carruthers, the State appeal ed from an interlocutory order of the post-conviction court
permitting biographical information of an anonymously empaneled jury to be disclosed to the
petitioner’ scounsel. Carruthers, 145 S.W.3d at 88. In order to support hisclaim of ineffectiveness
of counsel, the petitioner sought to unseal thejury recordsin order to interview one of thejurorswho
petitioner alleged had “misrepresented certain information during the voir dire process,” and to
interview all jurors about the hostile environment in the jury room and the jury’ s complaints about
the petitioner’ sbehavior during trial. Id. at 90. Specificaly, asrelevant here, the petitioner alleged
that Juror 121 was biased against the petitioner because of the juror’s prior contacts with the
petitioner’s family, and that Juror 121 conveyed that information to the other members of thejury.

Based onthefacts presented in that case, this Court concluded that unsealing thejury records
was appropriate, and outlined the procedures which should be utilized by thetrial court in an effort
to “maintain the appropriate balance between jury anonymity and the [petitioner’ 5] right to pursue
hisclaim.” 1d. at 96. Part of that processincluded determining whether extraneousinformation was
imparted to the jury members by Juror 121. This Court concluded that “[a]lthough jurors may be
asked about extraneous information imparted, they may not be asked about ‘the effect of that
information on the juror’'s mental processes or jury’s deliberations.’” Id. at 95 (quoting Gall v.
Parker, 231 F.3d 265, 333 (6" Cir. 2000)). Thus, on remand, thetrial court was instructed to limit
its questioning of the members of the jury to whether Juror 121 relayed information concerning the
defendant’s family to him or her, and, if so, the nature and content of that information, without
inquiring into the effect of the information on the juror’s decision. Id. at 96.

In Walsh, a post-conviction case, the petitioner alleged that a deputy sheriff’s commentsto
thejury membersduring deliberationshad tainted theverdict. Walsh, 2004 Tenn. Crim. App. LEXIS
752, at *17. Oneof thejurorstestified that asheriff’ sdeputy entered the jury room after thejury had
voted unanimously for not guilty on one of the charged offenses, but eleven votes guilty to onevote
not guilty on the second charge. The juror who had cast the not guilty vote testified that the deputy
effectively told thejury that they must reach averdict on both counts. At some point after the deputy
left the jury room, the juror changed her vote to guilty. Id. at *17-18.

It was undisputed that the deputy’s comment was an improper communication, and the
burden thus shifted to the State to prove that the comment was not prgjudicial. On cross-
examination by the State, the juror said that the deputy’ s comment did not cause her to change her
vote from not guilty to guilty, but that she arrived at that decision through her own independent
anaysis. Thejuror said that she had served on other jury panelsand understood that ahung jury was
possible if she did not change her vote. Id. at *18.

The petitioner argued that the State’'s cross-examination of the juror asto the effect of the
comment on her deliberations was improper. Relying on Parchman, a panel of this Court found
otherwise:



We are unable to perceive of how the State would be able to rebut the presumption
of prejudice if the State were not permitted to have [the juror] testify as to how the
statement influenced her. Accordingly, we conclude that the post-conviction court
properly considered the testimony of [thejuror]. Moreover, the State has carried its
burden in showing the harmlessness of this communication.

Id. at * 20.

Although perhaps not squarely on point, Parchman provides strong guidancein determining
the proper parameters of atrial court’ sinquiry under Rule 606(b) when faced with the presence of
extraneousinformationinfront of thejury. Carruthers, athough filed after Parchman, doesnot cite
Parchman asauthority in determining thelimits of atrial court’ sRule 606(b) inquiry. Walsh, which
wasfiled after Carruthers, relied on Parchman as authority for itsholding. Wefeel the holdingsin
Parchman and Wal sh should be applied to the case sub judice.

Moreover, the State has carried its burden of proving the harmlessness of the information.
At trial, Officer Foley discussed what the implied consent law entailed and the consequences
resulting from a driver’s refusal to submit to a blood alcohol test. Officer Foley testified, and
Defendant did not dispute, that Defendant refused to take the blood al cohol test and wasthus at risk
inbeing foundinviolation of theimplied consent law. During closing argument, the State observed,

[Officer Foley] explainsto her that if you don’'t take [a Breathalyzer] test, you will
loseyour licensefor ayear. So before you decide whether you are taking thistest or
not, make sureit isworth your ability to drive for the next year. Andif you do take
thistest, and you don’t think theresultsareright, | will drive you to the hospital, and
you can take a blood test to prove it iswrong. What does she do? She makes the
decision that despite the fact that she could lose her licenseto drive for ayear, it is
worth that risk not to take the test. She refused to take that test.

Thetria court provided the following charge to the jury without objection by Defendant:

If an officer believesaperson isunder theinfluence of an intoxicant, the officer may
request that the person submit to a test to ascertain the amount of alcohol in her
system; however, the person may refuse to take the test.

If you find from the proof that the defendant was offered and refused to submit to a
test for the purpose of determining the alcohol or drug content in her blood and that
the officer advised the defendant that refusal to submit to such atest will result in
suspension of her operator’s license, then such refusal is not sufficient by itself to
establishtheguilt of the defendant, but itisafact which, if proven may be considered
by you in the light of all other proven facts in deciding whether the defendant is
guilty or not guilty. The weight to which such is entitled and whether or not such
conduct shows a consciousness of guilt are matters for your determination.
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Defendant did not object to thisjury instruction.

The jury was thus aware before it began deliberations that Defendant had refused to take a
breathalyzer or blood alcohol test, and that her refusal potentially violated the implied consent law.
The jury had been instructed on how to process that information in the trial court’s charge. Ms.
Covington testified that the copies of count two of Defendant’ sindictment wereinthejury room for
only about two or three minutes before she retrieved them. Based on these circumstances, and the
responses of the individual jurors, we conclude that Defendant was not prejudiced when the jury
members were briefly in possession of a copy of count two of Defendant’ s indictment charging her
with violation of the implied consent law.

CONCLUSION

After athorough review of the record, we affirm the judgment of thetrial court.

THOMAST. WOODALL, JUDGE



