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OPINION

The defendant submitted guilty pleas on charges of aggravated assault and coercion
of awitness to the Sullivan County Criminal Court on April 12, 2004. By the terms of the plea
agreement, the defendant and the state agreed to a Range |, three-year sentence for the aggravated
assault count, aClass C felony, see Tenn. Code Ann. § 39-13-102 (2003), and to aconcurrent Range
I, two-year sentence for the coercion of awitness count, aClassD felony, seeid. 8 39-16-507. The
pleaagreement called for thetrial court to determinethe manner of serviceof the effectivethree-year
sentence. Thetria court ordered the sentences to be served in the Department of Correction. The
defendant now appealsand claimsthat thetrial court erred in denying probation or some other form
of alternative sentencing.

The transcript of the plea submission hearing reveals that the conviction offenses
emanated from the defendant accosting the victim, Mark Gentry, in amobile home park. The gist
of the encounter isthat the defendant accused the victim of being asnitch and warned the victim not



to testify in amurder prosecution against another man, Willie Hawkins. When the victim began to
walk away, the defendant struck him, knocked himto the ground, and kicked and beat him, breaking
some of the victim’ s ribs and the bone around his eye socket.

The defendant did not appear in court for his alternative sentencing hearing, and the
court conducted the hearing in absentia. At the hearing, the defendant’ scounsel said, “I don’t think
he would have made straight [ p] robation because of hisprior record and the injuriesthat the victim
suffered in this case, but | was going to shoot for the Hay House.”*

The presentence report filed in this case shows that the 22-year-old defendant had
garnered the following prior criminal record: public intoxication (2003); possession of a Schedule
IV controlled substance (2003); disorderly conduct (2003); hunting without alicense (2003); driving
on a suspended driver’s license (2003); auto burglary (2002); theft (2002); possession of less than
one-half ounce of marijuana(2002); possession of drug paraphernalia(2002); dteringor forgingtitle
documents (2002); inciting to riot (2001); illegal possession of an intoxicating beverage (2
convictions) (2001); and felony escape (1999). Additionally, the defendant’ sjuvenile court history
included adjudications of delinquency for theft (1998); escape (1997); auto theft (1995); assault
(1994); and criminal impersonation (1994). During the defendant’ s extensive history with juvenile
and criminal courts, the courts have twice revoked the defendant’ s placement on probation.

On appedl, the defendant claims that the trial court erred by requiring the defendant
to demonstrate his fitness for alternative sentencing and, in any event, erred in basing its denial of
alternative sentencing upon the defendant’ s failure to appear at the sentencing hearing.

When thereis achallenge to the length, range, or manner of service of a sentence, it
is the duty of this court to conduct a de novo review of the record with a presumption that the
determinations made by the trial court are correct. Tenn. Code Ann. 8§ 40-35-401(d) (2003). This
presumptionisconditioned upon the affirmative showing in therecord that thetrial court considered
the sentencing principlesand all relevant facts and circumstances. State v. Ashby, 823 S.W.2d 166,
169 (Tenn. 1991). The burden of showing that the sentence isimproper is upon the appellant. 1d.
In the event the record fails to demonstrate the required consideration by the tria court, review of
the sentenceispurely denovo. Id. If appellatereview reflectsthetrial court properly considered all
relevant factorsand itsfindings of fact are adequately supported by therecord, this court must affirm
the sentence, even if wewould have preferred adifferent result. Satev. Fletcher, 805 S.wW.2d 785,
789 (Tenn. Crim. App. 1991).

In making its sentencing determination, the trial court, a the conclusion of the
sentencing hearing and after determining the defendant’ s sentencing range and length of sentence,
then determines the propriety of sentencing aternatives by considering (1) the evidence, if any,
received a the trial and the sentencing hearing; (2) the presentence report; (3) the principles of
sentencing and arguments as to sentencing aternatives; (4) the nature and characteristics of the

! The John R. Hay House is a community treatment program.
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criminal conduct involved; (5) the evidence and information offered by the parties on the
enhancement and mitigating factors;, (6) any statements the defendant wishes to make in the
defendant’ s behalf about sentencing; and (7) the potentia for rehabilitation or treatment. Tenn.
Code Ann. 840-35-210(a), (b) (2003); id. 8§ 40-35-103(5) (1990); Satev. Holland, 860 S.\W.2d 53,
60 (Tenn. Crim. App. 1993).

A defendant who “isan especially mitigated or standard offender convicted of aClass
C, D, or Efelony is presumed to be afavorable candidate for aternative sentencing optionsin the
absence of evidenceto the contrary.” Tenn. Code Ann. § 40-35-102(6) (2003). Our sentencing law
also provides that “convicted felons committing the most severe offenses, possessing criminal
histories evincing a clear disregard for the laws and morals of society, and evincing failure of past
efforts at rehabilitation, shall be given first priority regarding sentences involving incarceration.”
ld. 8 40-35-102(5). Thus, a defendant who meets the above criteria is presumed eligible for
alternative sentencing unless sufficient evidence rebutsthe presumption. However, the Act doesnot
provide that all offenders who meet the criteria are entitled to such relief; rather, it requires that
sentencing issues be determined by the facts and circumstances presented in each case. See Satev.
Taylor, 744 SW.2d 919, 922 (Tenn. Crim. App. 1987).

In that regard, the defendant, a Range | offender, enjoyed the presumption of
favorable candidacy for aternative sentencing for hisClassC and D felonies. See Tenn. Code Ann.
840-35-102(6) (2003). Moreover, hewasdligiblefor probation. Seeid. § 40-35-306(2). Therecord
in this case, however, demonstrates that the presumption of favorable candidacy was soundly
rebutted by the defendant’s history of repeated lawless behavior, see id. 8 40-35-103(1)(A)
(confinement may be based on necessity to * protect soci ety by restraining adefendant who hasalong
history of criminal conduct”), and his history of probation revocation, seeid. 8 40-35-103(1)(C)
(confinement may be based upon the fact that “measures less restrictive than confinement have
frequently or recently been applied unsuccessfully to the defendant”).

The defendant claims that the trial judge, in making his findings, said that the
defendant failed to carry hisburden of establishing entitlement to alternative sentencing. Wedo not
glean this meaning, however, from the court’ sfindings. The comment in question was preceded by
the statement that “the court has considered al probationary factors, mainly relying upon the
Defendant’ sprior record, thefact that hefailed to appear.” (Emphasisadded.) Thejudgethen said,
“[H]€ sfailed to carry hisburden of proof.” Earlier in the dia ogue with defense counsdl, the judge
said, “[E]ven though the Defendant’ s not present[,] he does have the presumption of [p]robation.”
Thus, the court’ s comments about the defendant’ s burden appear to relate to the defendant’ s burden
of proving entitlement to probation, which does rest upon the defendant. Seeid. § 40-35-303(b).

Asfor thetrial court’srationale for denying aternative sentencing, it is clear from
the record that the court relied primarily upon the defendant’ s prodigious record of offending. The
judge explicitly noted that the defendant’s prior criminal record was the primary basis for denying
aternative sentencing. At one point, the judge said, “He just has a bunch of cases, has avariety of



prior convictions. It’'samazing how he could build that much record at age 22. . . . Hisprior record
would be of great weight.”

Therecord supportsthetrial court’ sfinding of asignificant criminal history and the
court’s reliance upon that history when denying aternative sentencing options. See id. 8§ 40-35-
103(1)(A). Furthermore, upon our de novo review, we notice that the defendant’s prior record of
violating probation alsojustifiesadenial of alternativesentencing. Seeid. 840-35-103(1)(C). Thus,
we discern no reversible error and affirm the judgments of the trial court.

JAMES CURWOQOD WITT, JR., JUDGE



