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OPINION

Pursuant to his guilty pleas, the defendant was convicted on May 18, 2004, of the
following offenses and received the following sentences:

Felony escape  Class E felony 6 years, persistent offender
Evading arrest  Class A misdemeanor 11 months, 29 days

Theft Class A misdemeanor 11 months, 29 days
Fasereporting ClassD felony 12 years, persistent offender
Auto burglary  Class E felony 6 years, persistent offender
Theft Class A misdemeanor 11 months, 29 days



Auto burglary  Class E felony 6 years, persistent offender
Theft Class A misdemeanor 11 months, 29 days
Evading arrest  Class A misdemeanor 11 months, 29 days.

The combination of concurrent and consecutive sentences resulted in an effective sentence of 12
years. On May 26, 2004, citing the defendant’ s plea bargain and his voluntary pleas, thetria court
entered an order denying the defendant’ s pro se motions to reduce his sentences and to alow him
to serve hiseffective sentencein the Washington County Jail. On June 15, 2004, the defendant filed
an “ Appeal of Conviction,” which claimed that his pleas were unknowing and involuntary and that
trial counsel had beenineffective. It appears, asstated by the stateinitsbrief, that thetria court did
not rule upon these claims and that the “‘ Appeal of Conviction’ served as a notice of appeal.”

The state argues that the defendant waived arightful appeal of his convictions and
sentence. Therecord does not contain the defendant’ s pleaagreement or pleapetitions. Therecord
contains an acknowledgment and waiver of certain rights, but this document does not detail the plea
terms. Itincludesawaiver of “[t]heright to appellatereview if convicted by trial.” Therecord aso
containsatranscript of the guilty pleas hearing, which reflects the defendant’ sacknowledgment that
he waived his right to appea following convictions based on pleas of guilty. During the plea
colloquy, the trial court also engaged the defendant in the following exchange:

Court: If you, after pleading guilty, decide to appeal your guilty
pleas, I'm going to make sure you don’t get any relief from the Court
of Appedls. Therightsyou give up here are therightsyou give up at
the Court of Appeals as long as they're given up normally. | think
we're making sure that that’s happening.

Defendant: Yes, sir, | understand that.

Further exchanges between the trial judge and the defendant suggest that, in referring to any appeal
of the guilty pleas, thetria judge wasreferring to appellate review of the voluntariness of the pleas,
such as might ensue from a denial of post-conviction relief.

Tennessee Rule of Appellate Procredure 3(b) provides:

In criminal actions an apped as of right by adefendant lies from any
judgment of conviction entered by atrial court from which an appeal
liesto the Supreme Court or Court of Criminal Appeals. (1) onaplea
of not guilty; and (2) onapleaof guilty or nolo contendere, .. . if the
defendant seeks review of the sentence and there was no plea
agreement concerning the sentence, or if the issues presented for
review were not waived as a matter of law by the plea of guilty or
nolo contendereand if suchissuesare apparent from the record of the
proceedings already had.



Tenn. R. App. P. 3(b).
Tennessee Rule of Crimina Procedure 37(b) provides:

An appeal lies from any order or judgment in a criminal proceeding
where the law provides for such appeal, and from any judgment of
conviction:

(1) upon apleaof not guilty; or

(2) upon apleaof guilty or nolo contendere if:

(i) the defendant seeks review of the sentence set and there
was no plea agreement under Rule 11(e); or

(iii) the error(s) complained of were not waived asamatter of
law by the pleaof guilty or nolo contendere, or otherwisewaived, and
if such errorsare apparent from the record of the proceedings aready
had.

Tenn. R. Crim. P. 37(b).

Regardlesswhether the defendant explicitly waived hisright to appeal hisconvictions
following his guilty pleas, we conclude that he waived this right as a matter of law. See State v.
Wilson, 31 S\W.3d 189, 193 (Tenn. 2000) (pursuant to Tennessee Rule of Criminal Procedure 37(b),
defendant’ s* claim that hisguilty pleawas not knowingly and voluntarily entered” isnot appealable
asof right). Any apped of the convictionsis, therefore, dismissed. Essentially, the defendant must
present the claim of unknowing or involuntary guilty pleas viaa petition for post-conviction relief.
Id. at 194.

Thequestion of waiver of theright to appeal the convictionsaside, whether an appeal
of the sentencesiswaived is amore perplexing question on the present record. As shown above,
Rule 37(b) allows an appeal of the sentence following a guilty plea when the plea agreement does
not embrace the sentences to be imposed. Moreover, this court has allowed a sentencing appeal to
proceed when, despite the guilty pleaand ageneral waiver of theright to appeal, the record showed
that the defendant did not agreein advanceto the sentencingterms. Satev. Carter, 986 S.W.2d 596,
597 (Tenn. Crim. App. 1998). In this case, however, unlike in Carter, the transcript of the plea
submission hearing indicates that the sentences were part of the plea agreement. To the extent that
the actua plea terms might have shown otherwise, the defendant, as the appellant, has failed to
include the pleadocument in therecord. “[I]t isthe duty of the defendant to prepare arecord which
conveysafair, accurate and complete account of what transpired in thetrial court with respect to the
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issues which form the bases of the appeal.” Sate v. Coolidge, 915 S.W.2d 820, 826 (Tenn. Crim.
App. 1995), overruled on other groundsby Satev. Troutman, 979 SW.2d 271 (Tenn. 1998). Inthe
absence of asufficient record, thiscourt must presumethat thetrial court acted correctly inreceiving
pleas that included agreed sentences. See, e.g., id. Thus, we hold that a rightful appea of the
sentence has been waived as a matter of law. Any appeal of the sentencing determinations should
be dismissed.

Having disposed of the possibilitiesthat the defendant may haveeffectively appealed
his convictions or sentences, we must now consider whether he has appealed from thetria court’s
May 26, 2004 order denying sentence reductions or service of the sentences in the county jail.

Tennessee Rule of Crimina Procedure 35(b) provides:

Thetria court may reduce a sentence upon application filed within
120 days after the date the sentence is imposed or probation is
revoked. No extensions shall be allowed on the time limitation. No
other actions shall toll the running of thistime limitation. A motion
for reduction of sentence under this rule may be denied by the trial
judge without a hearing. If the application is denied, the defendant
may appeal but the defendant shall not be entitled to release on bond
unless the defendant is aready under bond. If the sentence is
modified, the state may appeal as otherwise provided by law. A
modification can only be as to any sentence the court could have
originally imposed.

Tenn. R. Crim. P. 35(b) (emphasis added). Thus, the defendant may appeal from the denid of
sentence reduction, but on appeal, the defendant has addressed neither this action of the trial court
nor the denial of local service of the sentence. R. Tenn. Ct. Crim. App. 10(b). These issues are
waived, and the trial court’s order of May 26, 2004, is affirmed.

Finaly, we address whether the trial court should have treated the “Appea of
Conviction” asapetition for post-conviction relief. Asmentioned above, thisdocument claimsthe
pleas are unknowing and involuntary and the result of theineffective assistance of counsel —claims
that areraised typically in post-conviction proceedings. See Tenn. Code Ann. 88 40-30-101 through
40-30-122 (2003). In his brief, the defendant claims that the trial court erred in denying post-
conviction relief without the appointment of counsel and a hearing.

Wepointoutinitially that thetrial court neither denied relief nor took any other action
on the defendant’ s “ Appeal of Conviction” as apetition for post-conviction relief. Thetria court,
probably through thetrial court clerk, apparently took the defendant’ s document heading at itsword
and treated the document as a notice of appeal. As such, thereis no order of the trial court from
which the defendant may rightfully appeal. See Tenn. R. App. P. 3(b) (“The defendant may . . .
apped asof right from. . . afinal judgmentina. . . post-conviction proceeding.”) (emphasisadded).
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Thus, as an appeal of an order denying a petition for post-conviction relief, the appeal must be
dismissed.

Thequestion remainswhether we should view the* Appeal of Conviction” document
itself as a petition for post-conviction relief and remand the cause to the trial court for further
proceedings on the pending petition. We conclude that judicial economy would better be served by
sodoing. Wehaveheld previously in thisopinion that no direct appeal of the conviction or sentence
has occurred. The conviction proceeding is, therefore, effectively concluded, pending Tennessee
Ruleof Appellate Procedure 11 review. Inour view, thedefendant’ scaseisripefor post-conviction
review. We seeno point in requiring the defendant to file anew when his*“ current” petition may be
attended by counsel and amended as needed. See Tenn. Code Ann. § 40-30-107 (2003).

Accordingly, the caseisremanded to thetrial court, which shall treat the defendant’ s
“Appeal of Conviction” asapetition for post-conviction relief, appoint counsel in the event it finds
the defendant to beindigent, and otherwise proceed pursuant to the Post-Conviction Procedure Act.

JAMES CURWOOD WITT, JR., JUDGE



