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OPINION
|. Facts

The Petitioner filed apro se petition for post-conviction relief, which waslater amended by
appointed counsdl. In his petition he alleged, in part, that he received ineffective assistance of
counsel. Thefollowing evidence was presented at the hearing on the Petitioner’ s petition for post-
convictionrelief: Andy Myrick (“ Counsal”) testified that hewas appointed to represent the Petitioner
on charges of burglary and theft in Bedford County, which are the subject of thisappeal, and he also
represented the Petitioner on similar chargesin Marshall County. Counsel said that hefiledamotion
for discovery and that he received a proposed witness list from the prosecution, along with



statementsmade by the Petitioner, hisco-defendant, and athird-party witnessto theMarshall County
crimes. Counsdl said that there were no witnesses to the crimes that occurred in Bedford County,
so the Petitioner wasthe only person that he interviewed about these charges. Counsel testified that
he read the statements of both the Petitioner and the Petitioner’ s co-defendant. He said that the only
other witnesseswere police officers, who “in[his] experience. . . are not too willing to talk to [him]
when [heis] representing . . . someone they are prosecuting.”

Counsel testified that Beth Freeman aso made a written statement to police about the
Marshall County crimes. In that statement, Beth Freeman said that the Petitioner and his co-
defendant were at her house on the night that the crimes occurred, and they left at 9:00 p.m. and did
not return until early the next morning. Freeman said that, when the Petitioner and his co-defendant
returned, they had bags of candy and jewelry and money, all of which was taken from achurchin
Marshall County or a church in Bedford County. Counsel said that the Petitioner and his co-
defendant weretemporarily staying with Freeman when the police executed asearch warrant of Beth
Freeman’ s house and found some of the stolen itemsin her home.

Counsel testified that, in hisfirst few meetingswith the Petitioner, the Petitioner never denied
hisinvolvement with the crimesthat occurred in Marshall County and in Bedford County. Further,
the Petitioner gave a statement to police in which he admitted his involvement in the crimes.
Similarly, the Petitioner’s co-defendant gave a statement to police about his involvement in the
crimes. Counsel said that, subsequently, the Petitioner’ s story changed, and the Petitioner said that
his confession was coerced because the police told him that, if he did not make the statement, the
Statewould take Beth Freeman’ schildren away from her. Inresponse, Counsel testified that hefiled
amotion to suppress the Petitioner’ s statement to police, and he requested atrial date. He said that
there was never a hearing on the motion to suppress because the case was settled sometime before
thetrial was set.

Counsel said that hevisited with the Petitioner seven times, and someof thosevisitsoccurred
in court and somewerein jaill. Counsel said that he gave the Petitioner afile similar to hisownfile
and sent the Petitioner copies of everything that he received. He said that, at some point, the
Petitioner wanted ajury trial, but Counsel advised the Petitioner that he thought ajury trial would
be unsuccessful because of the Petitioner’ sstatement, the Petitioner’ s co-defendant’ s statement, and
the fact that some of the stolen goods were found in the home where the Petitioner was staying.

Counsel said that, during the plea negotiations, there was an issue about whether the
Petitioner’ s sentence for his crimesin Bedford County should run consecutively to or concurrently
with his sentencefor crimes he committed in Marshall County. Counsel recalled that the Petitioner
wasto receiveten yearsfor hisMarshall County crimes and that sentence wasto run consecutively
to any sentencethat hereceived in Bedford County. Counsel said that he explained to the Petitioner
that the sentences would run consecutively before the Petitioner entered hisguilty pleain Marshall
County. Counsel said that hedid not recall whether the Petitioner was taking any medicationswhen
he represented the Petitioner.



On cross-examination, Counsel reiterated that the majority of the stolen property wasfound
in the house where the Petitioner and his co-defendant were staying shortly after the burglaries, and
both the Petitioner and his co-defendant gave statementsto policeimplicating themselves. Further,
Beth Freeman gave a written statement to police implicating the Petitioner and his co-defendant.
Counsel again said that the Petitioner admitted to him that he was involved in these crimes.

Counsel testified that he has handled afair number of criminal cases. He said that he wanted
to get the Petitioner the best “deal” possible, until he learned the Petitioner wanted atrial, then he
wanted the Petitioner to get atrial. Counsel said that he never believed that the Petitioner was
innocent of the charges against him. Counsel said that he discussed both cases with the Petitioner
on severa occasions. December 9, 2001, for six hours; January 2, 2002, for half an hour; January
9, 2002, for haf an hour; February 19, 2002, for eight hours; and March 25, 2002, for four hours.
Counsel reiterated that the Petitioner has acompl ete copy of Counsel’ sfilefor these cases. Counsel
said that he discussed the Petitioner’ sright to ajury trial with him, and he said that they actually set
the case for atrial. He testified that the Petitioner knew “if he wanted to [he could] have a jury
decide his guilt or innocence, no matter what strength or weakness” of his case was.

Counsel testified that the Petitioner pled guilty to the charges against himin Bedford County.
He said that, in both counts, the Petitioner received a sentence of five years, to be served at thirty-
five percent. Counsel said that he either read the pleaagreement to the Petitioner or he alowed the
Petitioner to read the document, but he was sure that the Petitioner was aware of everything in that
document. Counsel said that the Petitioner understood the terms of his Bedford County sentence,
and the Petitioner understood that this sentence would run consecutively to hissentencein Marshall
County. Counsdl testified that it was the Petitioner’s decision not to go to trial, and Counsel has
never forced anyone to accept a plea deal.

On redirect examination, Counsel said that he knew that the Petitioner was only staying at
Beth Freeman’ s house temporarily when the search warrant was executed. He said that he did not
know where the Petitioner’ s permanent address was at the time.

The Petitioner testified that Counsel visited himtwiceinjail, and most of thetimewhen they
met it was in the courthouse. He said that he understood that he would be charged in Bedford
County after he served histimein Marshall County. The Petitioner said that he believed that hewas
to serve seven yearsin Marshall County, consecutively to “[his] other three” for atotal of ten years.
The Petitioner said that hefirst told Counsel that he had committed these crimes because “of Beth
Freeman, her situation,” and then he recanted this statement and told him that he did not commit
these crimes and wanted to go to trial. The Petitioner said that Counsel told him that it would bein
hisbest interest not to go to trial because of theweight of the evidence against him and becausethere
was a possibility that, if found guilty, he could receive the maximum sentence.

The Petitioner testified that he recanted his story because he did not commit these crimes.

He said that, at the time of hisarrest, he was not living in Marshall County, where he was arrested,
but was living in Bedford County. He explained that his co-defendant came to pick him up earlier
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in the evening of his arrest. He said that he only confessed to these crimes because the police
threatened to take Beth Freeman’ s child from her if he did not confess. The Petitioner testified that
he discussed the motion to suppress with Counsel, and it was his understanding that Counsel would
file this motion; but more than likely the motion would not be granted, and he understood that his
statement would be used against him if they went to trial.

The Petitioner testified that, when he signed the plea agreement in Bedford County, he
believed that he would be serving five years at thirty-five percent, concurrent with his Marshall
County sentence. After hesigned the agreement, helearned that his sentence would run consecutive
to hisMarshall County sentence. The Petitioner said that, sometime before he went to thejudge, he
told Counsel that he had changed his mind and did not want to enter aplea. He said that he“wadded
up” the first plea agreement and threw it in the trash, causing an argument between himself and
Counsel. The Petitioner testified that, after he signed the pleaagreement, but beforeit was entered
in court, he changed his mind, but Counsel told him that once he had signed the plea agreement he
could not “go back onit.”

The Petitioner testified that, when he was entering his plea, the trial judge asked him if he
was taking any medications, and he responded negatively. He said that officialsin Marshall County
had taken him off of hismedication, which heneeded for depression, asthma, and musclerel axation.
The Petitioner said that being off of his medication “could have’ affected his ability to make a
decision about hiscase. The Petitioner testified that he has difficulty reading because he has an eye
disease called Keratoconus. He said that, asaresult, hisvisionisblurry and he sees spots, “ double-
black spots.” The Petitioner admitted that he could read the pleaagreement, but said that it was“still
kind of blurry to an extent.” The Petitioner said that hedid not have any questionsfor Counsel when
he read the agreement because he thought that his sentence was going to run concurrently with his
Marshall County sentence. The Petitioner explained that, when thejudge explained that hissentence
would run consecutively to the Marshall County sentence, he did not say anything because he did
not know that he could. The Petitioner testified that he got the information that he put in his
statement to police from his co-defendant and from Beth Freeman when they wereall injail together
prior to being interviewed.

On cross-examination, the Petitioner explained that, when the police were searching Beth
Freeman’ strailer, they said “Hey you need to admit or we are going to take her child.” Hesaid that
the police handcuffed him and his co-defendant and called Beth Freeman back into the house. Then
they told him that he needed to admit what he had done so that she would not get her child taken.
The Petitioner said that the police “supposedly” knew what he had done because a “snitch” told
them. He said that he admitted to this crime because his child has been taken from him. When
asked whether the Petitioner knew, at the time he entered his plea agreement, whether his sentence
would run consecutively to his Marshall County sentence, the Petitioner responded “1 don’t know.
DidI?” ThePetitioner then admitted that, at the time he entered his plea, he knew that his sentences
would run consecutively. The Petitioner admitted that, when thetrial court asked him if he had any
guestions, he responded “no.” The Petitioner said that he told the judge that he understood
everythinginthe pleaagreement. He said that Counsel told him “once[you] . . . sign the agreement,
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that wasit. That wasthe agreement. . . . [He] did not know that he could ask [the judge] anything.”
The Petitioner admitted that he has pled guilty to felony crimes on four previous occasions.

Counsel testified again, and he denied the Petitioner’ s allegation that he told the Petitioner
that there was “no turning back” after the Petitioner signed the plea agreement.

Based upon this evidence, the post-conviction court dismissed the Petitioner’s petition for
post-conviction relief.

1. Analysis

On appeal the Petitioner contends that the post-conviction court erred when it dismissed his
petition because Counsel was ineffective by: (1) failing to pursue a motion to suppress; and (2)
failing to advisethe Petitioner of mattersessential to hispleaof guilty. Inthepost-convictioncourt’s
oral findings of fact, it found that the Petitioner was not an “ entirely credible” witness. Further, with
regard to the two arguments the Petitioner presents on appeal, the post-conviction court found:

[C]ounsel informed the Defendant/Petitioner of hisright to ajury trial, that
the undersigned judge so informed the Defendant/Petitioner at the plea acceptance
hearing . . . and that the case was at one time actually set for ajury trial, which the
Defendant/Petitioner knew;

... [T]he Defendant/Petitioner admitted at the evidentiary hearing on this
Petition that he knew the range of punishment before his plea; that the range was
listed on the Petition to Enter a Plea of Guilty and was read to the
Defendant/Petitioner at the pl eaacceptance hearing; and that thefact that therel evant
sentences were to be consecutive to one another was mentioned in the Petition to
Enter aPleaof Guilty and wasdiscussed with the Defendant/Petitioner by [ C]ounsel
privately before the pleawas entered([;]

. . . [A] motion to suppress was filed but not argued, but there was no
showing at the evidentiary hearing that the statements would have been suppressed,
and the fact that the Defendant/Petitioner recanted his confession later would not be
grounds by itself for suppressing the statements in question.

In order to obtain post-conviction relief, a petitioner must show that hisor her conviction or
sentence isvoid or voidable because of the abridgment of a constitutional right. Tenn. Code Ann.
8 40-30-103 (2003). The petitioner bears the burden of proving factual allegations in the petition
for post-conviction relief by clear and convincing evidence. Tenn. Code Ann. § 40-30-110(f). A
post-conviction court’ s factual findings are subject to ade novo review by this Court; however, we
must accord these factual findings a presumption of correctness, which is overcome only when a
preponderance of the evidenceis contrary to the post-conviction court’ sfactual findings. Fieldsyv.




State, 40 S.W.3d 450, 456 (Tenn. 2001). A post-conviction court’s conclusions of law are subject
to apurely de novo review by this Court, with no presumption of correctness. Id. at 457.

The right of a criminally accused to representation is guaranteed by both the Sixth
Amendment to the United States Constitutionand Articlel, section 9, of the Tennessee Constitution.
Statev. White, 114 S.W.3d 469, 475 (Tenn. 2003); Statev. Burns, 6 S.\W.3d 453, 461 (Tenn. 1999);
Baxter v. Rose, 523 SW.2d 930, 936 (Tenn. 1975). Thisright to representation includes the right
to “reasonably effective” assistance. Burns, 6 SW.3d at 461. The Tennessee Supreme Court has
held that the issue of ineffective assistance of counsel is a mixed question of law and fact and, as
such, is subject to ade novo review. 1d.

Inreviewing aclaim of ineffective assistance of counsel, this Court must determine whether
the advice given or servicesrendered by the attorney are within the range of competence demanded
of attorneysin criminal cases. Baxter, 523 SW.2d at 936. To prevail on a claim of ineffective
assistance of counsel, apetitioner must show that “counsel’ s representation fell below an objective
standard of reasonableness,” Strickland v. Washington, 466 U.S. 668, 688 (1984), and that this
performance prejudiced the defense, resulting in a failure to produce areliable result. Id. at 687;
Cooper v. State, 849 SW.2d 744, 747 (Tenn. 1993). To satisfy the requirement of prejudice, a
petitioner must show a reasonable probability that, but for counsel’s unreasonable error, the fact
finder would have had reasonabl e doubt regarding the petitioner’ sguilt. Strickland, 466 U.S. at 695.
Thisreasonabl e probability must be* sufficient to undermine confidenceintheoutcome.” Id. at 694;
seeasoHarrisv. State, 875 S.W.2d 662, 665 (Tenn. 1994). Incasesinvolvingaguilty pleaor aplea
of nolo contendere, the petitioner must show prejudice by demonstrating that, but for counsel’s
errors, he would not have pleaded guilty but would have insisted upon going to trial. See Hill v.
Lockhart, 474 U.S. 52, 59 (1985); Bankstonv. State, 815 S.W.2d 213, 215 (Tenn. Crim. App. 1991).

When eva uating anineffectiveassi stance of counsel claim, thereviewing court should judge
the attorney’ s performance within the context of the case asawhole, taking into account all relevant
circumstances. Strickland, 466 U.S. at 690; State v. Mitchell, 753 S\W.2d 148, 149 (Tenn. Crim.
App. 1988). The reviewing court must evaluate the questionable conduct from the attorney’s
perspective at thetime. Strickland, 466 U.S. at 690; Cooper, 849 S.W.2d at 746; Hellard v. State,
629 S.W.2d 4, 9 (Tenn. 1982). In doing so, the reviewing court must be highly deferential and
“should indulge a strong presumption that counsel’s conduct falls within the wide range of
reasonabl e professional assistance.” Burns, 6 S.W.3d at 462. Counsel should not be deemed to have
been ineffective merely because a different procedure or strategy might have produced a different
result. Williams v. State, 599 SW.2d 276, 279-80 (Tenn. Crim. App. 1980). The fact that a
particul ar strategy or tacticfailed or hurt the defense doesnot, standing a one, establish unreasonable
representation. House v. State, 44 S.W.3d 508, 515 (Tenn. 2001) (citation omitted); Thomas
Brandon Booker v. State, No. W2003-00961-CCA-R3-PC, 2004 WL 587644, at *4 (Tenn. Crim.
App., at Jackson, Mar. 24, 2004), no perm. app. filed. However, deferenceto mattersof strategy and
tactical choices applies only if the choices are informed ones based upon adequate preparation.
House, 44 S.W.3d at 515.




In the case under submission, we conclude that the Petitioner was not denied effective
assistance of counsel by Counsel’ s*failureto pursue’ the Petitioner’ smotion to suppress. First, we
conclude that the Petitioner has not proven that Counsel’ s representation fell below an objective
standard of reasonableness. The Petitioner made a statement to police implicating himself in the
crimes for which he was charged, and he told Counsel that he was guilty of these crimes. Later, he
told Counsel that he only confessed to these crimes because the police threatened to take Beth
Freeman’schildfromher. Inresponse, Counsel filed amotion to suppressthe Petitioner’ sstatement,
and Counsel requested, and was granted, atria date. Prior to ahearing being held on the motion to
suppress, the Petitioner reached an agreement with the State to plead guilty, and Counsel, therefore,
did not pursue the motion to suppress. We fail to see how this representation was inadequate.
Further, even were we to conclude otherwise, the Petitioner has clearly failed to prove prejudice.
The Petitioner has presented no evidence that, had the motion to suppress been pursued, he would
not have pleaded guilty but would have insisted upon going to trial. Accordingly, this issue is
without merit.

Similarly, we concludethat Counsel was not i neffective when he advised the Petitioner with
respect to hisguilty plea. The Petitioner admits that he knew that, according to the plea agreement,
he would be receiving a sentence of five years, to be served at thirty-five percent. He also admitted
that, at thetimethat he entered the plea, he was aware that his sentence would run consecutively to
his Marshall County sentence. He asserts that, after signing the plea, but before it was entered by
thetrial court, he told Counsel that he did not want to accept the plea, and Counsel told him it was
too late to change his mind because he already signed the plea agreement. The Petitioner admitted
that he read the plea agreement, reviewed it with his attorney, and understood its terms. Counsel
testified that the Petitioner was aware of the sentence and aware that it would run consecutively to
his Marshall County sentence. Counsel also testified that, had the Petitioner said he did not want
to plead guilty, Counsel would have gonetotrial. Further, the Petitioner admitted that thetrial court
asked him, when he was entering his plea, whether he had any questions about his sentence or about
thefact that the sentence would run consecutively to the Marshall County sentence. ThePetitioner’s
bare assertion that Counsel did not advise him that he could ask questionswhen thetrial court asked
him if he had any questions is insufficient to prove that Counsel’s representation fell below an
objective standard of reasonableness. Further, the Petitioner has failed to prove how Counsel’s
representation prejudiced him. Thisissue is without merit.

I11. Conclusion

In accordance with the foregoing reasoning and authorities, we affirm the post-conviction
court’ s judgment dismissing the Petitioner’ s petition for post-conviction relief.

ROBERT W. WEDEMEY ER, JUDGE



