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OPINION
This case arises out of the horrific murders of Vidar, Delfina and Tabitha Lillelid, and the

attempted murder of Peter Lillelid in 1997 by the Defendant and five cohorts: Natasha Cornett,
Jason Bryant, Edward Mullins, Joseph Risner, and Crystal Sturgill. The Defendant was seventeen



years old at the time of the offenses. According to the opinion filed in the direct appeal of this
matter:
The defendants were en route from their homes in Pikeville, Kentucky, to

New Orleans, Louisiana. Before leaving Kentucky, they had acquired two guns, a

9mm and a .25 caliber pistol. Shortly after their departure, they realized that their

car, which belonged to Joseph Risner, would not likely sustain the length of the trip.

They discussed the possibility of stealing a car from a parking lot or a dealership

before meeting the Lillelids, who were returning to their residence from areligious

convention, at arest stop on Interstate 81 near Greeneville.

Vidar Lillelid, whowasan active Jehovah’ sWitness, approached Cornett and
Howell at therest stop in order to discuss hisreligious views. Hewas accompanied
by his son, Peter. Eventually, Risner and Bryant joined the conversation.
Meanwhile, Mrs. Lillelid and her daughter, Tabitha, were seated at a nearby picnic
table. After atime, Risner, Bryant, Howell, and Cornett joined the entire Lillelid
family and continued their conversation. At some point, Risner displayed one of the
guns and said, “I hate to do you this way, but we are going to have to take you with
usfor your van.” AshethendirectedtheLillelid family into their van, Vidar Lillelid
pleaded with the group, offering his keys and wallet in exchange for permission to
remain at the rest stop. Risner refused.

Vidar Lillelid drove the van while Risner, still armed, sat in the passenger
seat. Risner, Bryant, Howell, and Cornett wereinthevanwiththeLillelids. Mullins
and Sturgill followed in Risner’s car. In an attempt to calm the children, Delfina
Lillelid began to sing. Bryant purportedly ordered her to stop. Risner directed Mr.
Lillelid first to the interstate and then to a secluded road at the next exit.

What happened thereafter is in dispute. The accounts given by Risner,
Cornett, Howell, Mullins, and Sturgill are consi stent, except for minor discrepancies.
They claim that Bryant began to take charge of the situation once Risner ordered the
van to astop. Risner, who wasin possession of the 9mm weapon, contends that he
handed the gun to Cornett at that point, explaining that he could not continue.
Cornett maintains that she placed the weapon on the floor of the van while Bryant,
who had the .25 caliber gun, ordered the Lillelids to stand in front of a ditch.
Accordingtoall but Bryant, theLillelids pleaded for their livesand especialy for the
lives of their children, promising that they would not call the authorities. The other
defendants contend that when Bryant refused, Cornett and Howell then pleaded with
Bryant to let the Lillelids go. According to the other defendants, Bryant again
refused, explaining that the Lillelids would likely call the police. When Bryant
promised that he would not hurt the children, Howell and Cornett testified that they
returned to the van, where Risner had remained. They then heard arapid succession
of gunshots. Some claim that Mr. Lillelid was the first to be shot, while others say
that itwasMrs. Lillelid. All contend that when the shooting stopped, Bryant returned
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tothevan, and said, “ They're still f--king alive.” Hethen grabbed the other gun and
fired another round of shots. Bryant, they said, laughed and bragged about the
shootings. After the shootings, Risner went to his car and removed the license plate
and registration from his vehicle. Risner claims that he accidentally struck one or
more of the bodies when, in response to an order from Bryant, he turned the van
around. They each claim that Sturgill and Mullins remained in Risner’'s car
throughout the entire episode.

At the sentencing hearing, Bryant testified that it was Risner who ordered the
Lillelids out of the van and directed them to stand by a ditch. He contended that
Risner first shot Vidar Lillelid with the .25 caliber weapon and then slapped Mullins
on the shoulder, and that Mullins also shot at the victims. Bryant claimed that he
kept his eyes closed during the shootings and that he never fired either weapon.
Bryant contended that Mullins and Risner ordered the others into the van after the
shootings. The defendants then drovethe Lillelids' van to a gas station where they
purchased a road map. They stopped at a Waffle House while traveling through
Georgiabut | eft the restaurant when agroup of policeofficersarrived. They decided
to abandon their plansto travel to New Orleans and instead drove toward Mexico.
When they reached theborder, they wereinitially denied admittance becausethey did
not have the proper forms of identification but eventualy found a way into the
country. Whilein Mexico, Bryant was shot in the hand and leg. The source of the
wound is disputed by the defendants. Bryant testified that Risner asked him to take
the blame for the shootings because Bryant wasajuvenile. Heclaimed that when he
hesitated, Risner shot himin the hand andintheleg. The other defendants asserted
that Bryant’ s wounds were self-inflicted.

Later, the defendants were stopped by the Mexican authorities. When they
claimed they were lost, the officers ordered the defendants out of the van and
conducted a search. When they found a knife and a photo abum belonging to the
Lillelid family, they ordered the defendants to the border to re-enter the United
States. American officers searched the defendants at the border patrol and took them
to an Arizonajail. At the time of their arrest, several of the defendants [including
Howell] had in their possession personal items belonging to the victims.

State v. Howell, 34 S.W.3d 484, 487-89 (Tenn. Crim. App. 2000).

The Defendant was appointed counsel while she was still in Arizona. Upon her return to

Tennessee, the Statefiled formal chargesagainst the Defendant, aswell asagainst her codefendants.
The State aso filed notice that it was seeking the death penalty as to the four adult defendants;
because she was ajuvenile at the time of the offenses, the Defendant was not eligible for the death
penalty. See Tenn. Code Ann. 8 37-1-134(a)(1) (1996). Sheand Jason Bryant, also ajuvenileat the
time of the crimes, were subsequently transferred from juvenile court to criminal court to be tried
as adults. Shortly before trial, the State notified all defendants that it would not seek the death
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penalty against the four adultsif each and every defendant agreed to plead guilty to three counts of
first degree felony murder and one count of attempted first degree murder, with sentencing left to
thetrial court’ sdiscretion on those crimes.! Each of the defendants accepted the pleabargain. The
Defendant was subsequently sentenced to three consecutive terms of life in prison without the
possibility of parolefor the murdersand to aconsecutive term of twenty-five yearsfor the attempted
murder. Her convictions and sentences were affirmed on direct appeal. See Howell, 34 SW.3d at
484,

In her petition for post-conviction relief, the Defendant allegestwo basic groundsfor setting
aside her convictions. First, sheclaimsthat her appointed lawyer (* Counsel”) wasineffectivein his
representation of her. Second, she alleges that her guilty pleas are constitutionally infirm. The
Defendant also alleges that the trial court erred in refusing to admit expert testimony concerning
Counsel’slevel of performance.

PROOF ADDUCED AT POST-CONVICTION HEARING

Dr. Leonard Miller, a clinica psychologist, testified that he is a forensic psychologist
specializing in juvenilecases. Hewasinitially contacted by Counsel about the Defendant’ s case on
July 1, 1997. On July 9, 1997, Dr. Miller received a letter from Counsel about evaluating the
Defendant prior to her juveniletransfer hearing, whichwasscheduled for later that month. Theletter
referenced aone-half hour interview that aDr. Larkin® had conducted withthe Defendant. Referring
to thisinterview, Counsel wrote Dr. Miller, “ Really, we need to do everything in our power to keep
Karen in Juvenile Court. | would bet my last cent that Mr. [sic] Larkin will determine that Karen
isnot committable.”® Dr. Miller testified that, in his opinion, aone-half hour interview “would not
have been sufficient to assess [the Defendant’s| functioning ability, her dynamics, any possible
pathology, or any significant factors about her.” Dr. Miller told Counsel that he was available to
evaluate the Defendant prior to the transfer hearing, and that he was available to testify. However,
Dr. Miller heard nothing further from Counsel prior to the transfer hearing.

Dr. Miller next heard from Counsel in October 1997. Counsel again sought Dr. Miller’s
assistance in evaluating the Defendant, which Dr. Miller agreed to provide. In late October, Dr.
Miller returned to Counsel an affidavit setting forth thetermsof hisinvolvement. On December 22,
1997, Dr. Miller received acopy of an order fromthetrial court appointing him to do apsychological
evaluation of the Defendant. This order had been signed on November 18, 1997.

1The plea offer also required the defendantsto plead guilty to two counts of especially aggravated kidnapping,
two counts of aggravated kidnapping, and one count of theft over $1,000, for which the defendants would each be
sentenced to a concurrent effective term of twenty-five years.

2Dr. Larkin was a psychologist employed by the State.

3Bef0re a juvenile court may transfer a child to criminal court, it must determine that the child “is not
committable to an institution for the mentally retarded or mentally ill.” Tenn. Code Ann. 8§ 37-1-134(a)(4)(B) (1996).
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Because of the late date on which Dr. Miller received the copy of the court order, he did not
commence his evaluation of the Defendant until January 6, 1998. The evaluation did not include a
determination of whether aninsanity defensewas supportable, or whether the Defendant was capable
of entering aknowing and voluntary guilty plea. Accordingto Dr. Miller, Counsel made no request
for adetermination of whether the Defendant had apossible “defense” of diminished capacity. Dr.
Miller submitted hisfinal report to Counsel on February 11, 1998. Dr. Miller had no further contact
with Counsel prior to February 20, 1998, when the Defendant entered her guilty pleas. Dr. Miller
had afinal visit with the Defendant on March 3, 1998, prior to the sentencing hearing.

After conducting his evaluation, Dr. Miller concluded that there were two bases upon
which the Defendant was involuntarily committable to a mental institution: suicidal levels of
depression, and athought disorder. He said that these conditionswould al so have existed at thetime
of the transfer hearing. Dr. Miller’s report, a copy of which was admitted at the post-conviction
hearing, aso includes afinding that, at the time Dr. Miller tested her, the Defendant had an 1.Q. of
78, indicating that she was “functioning within the borderline retarded range of intelligence.” The
report further provides that the Defendant was “ not suffering from primary mental retardation and
in point of fact has the potential to function within the average range of intelligence.”

Based on hisevaluation, Dr. Miller opined asfollows about the Defendant’ scomprehension
of the guilty plea hearing:

Thesituationin and of itself was stressful, and would be stressful, | think, for
anyone, more so for her because of her psychological stateas| haveindicated it. So
that in and of itself would have diminished her capacity to comprehend the questions
that were being asked of her.

Hefurther stated that, unlessthe Defendant had had aprior “extensive conversation” about what her
guilty pleasinvolved, she would not have been able to understand all of the consequences attendant
thereupon. In his opinion, her ability to enter a guilty plea voluntarily, knowingly and
understandingly was dependent upon such an extensive pre-hearing conversation that was conducted
“in such afashion that legal materials, complicated materials, were broken down to the level where
she could more fully comprehend them . . . .”

Dr. Miller appeared at court on March 10, 1998, thinking that he would be attending and
testifying at the Defendant’ strial. He did not discover until he arrived at court that the Defendant’s
sentencing hearing was being conducted. Hestill expected to testify, but wasnot called. Dr. Miller
stated that he thought his testimony would have been helpful in proving mitigation.

On cross-examination, Dr. Miller acknowledged having told Counsel that it washis*feeling
that it was quite difficult to avoid a transfer” from juvenile to crimina court. He further
acknowl edged having eval uated the Defendant’ scompetency, even though not specifically requested
to do so by Counsel. His evaluation indicated that the Defendant was competent.



Dr. Pamela Auble, a specidist in clinical neuropsychology, aso testified. She met and
interviewed the Defendant in July 2001. Dr. Auble spent a total of nine and three-quarters hours
with the Defendant conducting interviews and tests. She also reviewed Dr. Miller’s records and
eva uation aswell as other medical records and the transcript of the Defendant’ s guilty pleahearing.
Dr. Auble compiled afina report based on her analysis, a copy of which was admitted at the post-
conviction hearing.

Dr. Auble testified that certain tests she administered to the Defendant indicated that the
Defendant was not “exaggerating or faking memory problems,” and that she was* giving an honest
portrayal of herself.” According to Dr. Auble, the Defendant’s memory for verba information is
borderline retarded and she has difficulties with concentration. These limitations make it difficult
for her “to follow long questions, keep track of what’'s going on, if the situation is complex.”
According to Dr. Auble, the acute anxiety and depression that Dr. Miller reported in February 1998
would also disrupt the Defendant’ s “ ability to pay attention and to process what’ s going on around
her.” As to the Defendant’s capacities during the guilty plea hearing, Dr. Auble opined that the
Defendant “would have trouble keeping track of the questions to understand what the content was.
Y ou know, in general she had ahard time. . . reasoning and remembering information, so she may
have aso had difficulty remembering what her attorney had communicated to her as well.” Dr.
Auble continued:

It's my opinion that she would have had difficulty processing or
understanding emotionally painful information becausethat’ s her styleto withdraw,
to shutdown, to go inside herself.

In the same way, her ability to pay attention and grasp what sheisbeing told
during the plea hearing would have been impaired for the same reasons.

During cross-examination, Dr. Auble made her point moreclearly: “[The Defendant’s] mental and
emotional state at that time [of the plea hearing] was sufficiently impaired that her entering the plea
was not in a knowing and voluntary fashion.”

With respect to the Defendant’ s particul ar susceptibility to thetermsof the pleabargain, Dr.
Aubletestified:

It's my opinion that she isimmature. Sheis eager to please. She has some
trouble being appropriately assertive with people. And it would have intimidated
everyone, or anybody, to havethelivesof their codefendants depending on what they
did. It's my opinion that would have been even harder for [the Defendant] than it
would have been for just arun of themill person because of this personality structure
and this personality makeup that she had. Natasha was the closest friend she had
ever had; that would have influenced her decision making, aswell. Her history of
sexual abuse, her history of having a father who had been verbaly abusive in her
childhood when he was drinking, would have caused her to have a pattern of giving
in and acquiescing to authority figures.



With respect to the Defendant’s mental state at the of the crimes, Dr. Auble opined:

| interviewed her about her recollection of the crimes. And | have reviewed
the material that’slisted in my report. Itismy opinion that because of her -- that she
was seriously depressed at thetime of the crime, that therewas suicidal ideation, that
she reported ongoing hallucinations from the time she was 13, and that the context
of the crime, and her description of what was going on in her head at the time of the
crime, would have supported an inability to aid or abet in carrying out the crime or,
aswell as, an inability to interfere with what was going on, to stop the behavior of
the others.

Dr. Aublereiterated this during cross-examination: “It's my opinion based on my interview with
her and what | know about her that at the time of the crime she was knowing, in that she was aware
of what was happening, but she was not -- did not have a capacity to participatein it or to stop the
proceedings.”

The Defendant, Karen Howell, also testified. She stated that her first conversation with her
lawyer occurred the night she arrived in Johnson City, Tennessee, after her transfer from Arizona.
She also stated that she had never been in court before and had never before been represented by a
lawyer. She remembered little about her transfer hearing in July 1997. She maintained that her
lawyer told her nothing about an evaluation with a psychologist, and that he never mentioned Dr.
Miller to her prior to that hearing. Shefirst met Dr. Miller early in 1998.

After shewasbound over to criminal court, her lawyer raised theideaof aninsanity defense,
but indicated that he did not think it would be successful. He did not discuss with her adiminished
capacity defense. Prior to any plea bargain offer by the State, he asked her if she would be willing
to testify for the State. She told him “probably not.” He did not communicate a plea offer in
conjunction with her possible testimony.

Asked about why she pled guilty, the Defendant testified:

Well, | didn’t want the four adults to . . . get the death penaty. And when
[Counsel] came to the county jail and approached me and brought to my attention
about the pleaagreement, | asked him what he thought | should do. And he said that
| may have a better chance in front of the judge than ajury, because once the jury
sees the pictures, you know, the dead bodies and so on, that | wouldn’t have afair
shot at going to trial.

She continued, stating that Counsel told her that she “would have a better chance letting the judge
sentence” her, because“[s]incethey didn’t try us separately, me and my codefendants, then the jury
would probably see us all asagroup instead of asindividuals, and that when they seen the pictures
that they, you know -- wouldn’t have afair chance.” Shetestified that, in making her decision, she
“wastrusting [ Counsel] [because she] . . . had never been through the court system before or to deal
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with attorneys so . . . [she] believed him.” She explained that, by pleading guilty, she hoped to get
“anything but life without parole.”

The Defendant testified that Counsel told her that a sentence of life with the possibility of
parole meant that she would have to serve 52 years. However, she stated that he also told her that
thedefinition of life sentences sometimes changed, and she“ automatically assumed” that shewould
get the benefit of any lowering of the number of years required to serve aterm of “life.”

When Counsel spoke with her about the plea bargain offered by the State, she told him that
she would haveto think about it. On the day that the offer expired, she stated, he returned and told
her, “Everybody’ s already signed and what are you going to do?” He also told her that it was her
decision. Shesaid that her family did not want her to plead guilty and wanted her togototria. The
Defendant testified that Counsel wrote out two benefits that would go along with aguilty plea: that
the four adult codefendants would not get the death penalty, and she might have a better chance at
a sentence of life with the possibility of parole with the judge rather than the jury. She stated that
she “had planned on going to tria until they came up with this plea agreement, and [she] felt a
tremendous amount of pressure.” She also testified that she gave up her right to a jury tria
“[b]ecause [she] believed [Counsel] when he told [her] that [she] would have a better chance on
standing in front of the judge than the jury.”

Beforeshesigned theWaiver of Rightsand Pleaof Guilty, Counsel read it to her. Shewasn’t
sureif he explained any of her constitutional rightsto her before shesignedit. Shedid not ask him
any questions about it. Counsel did not tell her that, by pleading guilty, she would be waiving her
right to appeal the result of her transfer hearing. She stated that Counsel did not go over with her
any of the questions that the trial judge would be asking her in conjunction with her plea. Nor did
he explain to her what was going to happen during the plea hearing. She stated that, during the
hearing, she felt “really nervous and . . . kind of trapped.” She continued: *“I felt | had a
responsibility or something, like, if | didn’'t plead guilty these four adults can die. And | just felt
trapped.” Sheexplained that she had been friendswith the four adults, being closest to Natasha. As
to the sentencing hearing, the Defendant stated that she had expected Dr. Miller to testify. Shealso
stated that she did not receive her G.E.D. until 1999.

On cross-examination, the Defendant admitted that, prior to her removal from Arizona, she
had been represented by alawyer as her guardian ad litem in alegal proceeding. She denied that she
knew about the State’' s pleabargain offer prior to Counsel presenting it to her. She also denied that
she wanted to take the offer from the beginning.

On redirect, the Defendant stated that Counsel never discussed with her the range of
punishment on each of the offenses with which she was charged, nor did he explain the difference
between concurrent and consecutive sentences, nor did he explain mitigating and enhancement
factors. Shereiterated that shedid not decideto takethe pleaoffer until theday onwhichit expired.



JoeHowell, the Defendant’ sfather, testified that, beforethe Defendant pled guilty, shecalled
him crying and saying that if she did not plead guilty, four of her codefendants would be executed.
Hetold her not to confess to something she did not do, and asked to speak to Counsel. Mr. Howell
testified that he asked Counsel, “What are you doing, trying to make her confess to something that
she didn’t do?” Mr. Howell stated that Counsel told him that the Defendant was no longer his
concern and threw the phone down. Mr. Howell was not ableto get back in touch with him. Later,
however, Counsel told Mr. Howell that it would bein the Defendant’ s best interest to plead guilty
because “the judge would go lenient on her.”

Mr. Howell said there were atotal of 15 or 20 witnesses on the Defendant’ s behalf at the
sentencing hearing, but Counsel dismissed all of them except Mr. Howell and his son, the
Defendant’ sbrother, Bryan Howell. On cross-examination, however, he stated that he did not know
if other witnesses might have also testified on the Defendant’ s behalf.*

BryanHowell, the Defendant’ sbrother, aso testified. He spokewith Counsel over the phone
a short time before the Defendant pled guilty. Counsel told him that “[t]here would likely to be a
better outcomeif shewould plead guilty, the judge would be more lenient on her thanif it wasto go
to trial and then her to be found guilty.” He stated that Counsel tried to explain the possible
sentencing outcomes, but that he did not understand what he was being told.

Mr. Bryan Howell stated that the Defendant had told him that she was not going to plead
guilty. He learned that she had pled guilty on the news, and became angry. He appeared at the
sentencing hearing to testify, and stated that it was “horrible” because he had not been prepared by
Counsel about what kinds of questions to anticipate.

Mr. David Leonard testified on behaf of the State. He explained that he began practicing
law inthefall of 1994. He was appointed in juvenile court to represent the Defendant while shewas
still in Arizona. The appointment was renewed in criminal court. He asked for the appointment of
another lawyer to assist him, but because his client was not death-penalty eligible, his request was
denied. He was, however, able to utilize ajury consultant expert and a private investigator. The
criminal court also approved the employment of Dr. Miller.

Counsdl testified that heinitially spoke with the Defendant over the phone while shewasin
Arizona. He stated that he never had any problems communicating with her. He testified that he
“investigated every possible defense that [the Defendant] could have, whether it be factua or
whether it be mental health wise, diminished capacity, insanity, everything [he] could think of.” He
discussed possible defenses with his client and reviewed the State's evidence with her. He
personally spoke with “at least seventy-five witnesses’ in the case. His investigator spoke with
others. He discussed witnesses' statements with the Defendant. He also communicated with the
other defense lawyers working on the case.

4Thetranscript from the sentencing hearing reflectsthat atotal of five witnesseswere called onthe Defendant’s
behalf, including the Defendant herself. The Defendant’s father did not testify at that hearing.
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Counsel stated that he initialy contacted Dr. Miller prior to July 1, 1997, but that they did
not have any substantive conversation until that time. Dr. Miller told him that hewas* disillusioned”
with the process involving the transfers of juvenilesto criminal court. Dr. Miller told him that he
could expect the State’ spsychol ogist to do avery cursory evaluation. Counsel subsequently received
acopy of the State' s psychologist’ s opinion in which the psychologist, Dr. Larkin, opined that the
Defendant was not committable. Counsel provided acopy of thisopinionto Dr. Miller. According
to Counsel, the two men then discussed the report on July 12, 1997, and made atactical decisionto
delay Dr. Miller's evaluation of the Defendant, on the basis that they would be unsuccessful in
keeping her from being transferred to criminal court. When asked about thedelay, Counsel indicated
that he was trying to keep the evaluation out of the prosecutor’s hands for aslong as possible. He
testified: “I redly didn’t want [Dr. Miller] to start until thefirst of the year, based upon the fact that
if hisevaluation did raise some sort of legal argument, diminished capacity for example, that | did
not want the state to have time before the trial was set to request the Court to grant an independent
evaluation.”

Counsel testified that he discussed with Dr. Miller the possible defenses of diminished
capacity and competence. Counsel testified that Dr. Miller had initially given him an “uncorrected
version” of hiswritten evaluation. Thisreport contained, according to Counsel, alot of the facts
of the offenses as related to Dr. Miller by the Defendant. Counsel requested those facts to be
stricken from the final report, which he stated Dr. Miller did. The record does not contain a copy
of this“uncorrected version.” Asto histria strategy, Counsel testified:

Basically, my whole goal from the beginning of this case wasto keep Karen
separate and apart from the others. Certainly, in the juvenile transfer hearing, that
was our goal, to show, and try to show, that she wasaperson. ... [M]y whole goal
in the case was to present her as a person, and not some evil person that killed a
child.

With respect to mitigation, Counsdl testified that he intended to rely upon Dr. Miller’ s report, the
Defendant’ sfamily membersand friends, and the reduced level at which the Defendant participated
in the crimes compared to her codefendants.

Counsel testified that he initially heard about the State’ s plea bargain offer from one of the
other defense attorneys on February 17th or 18th. This other lawyer did not explain the terms to
Counsel but told him, “Just go down and talk to your client.” Counsel then spoke with the
Defendant who, according to Counsel, told him that she had heard that the State had offered a deal
whereby, if everyone pled to the felony murder charges, the adult codefendants would be spared the
death penalty. The Defendant did not tell Counsel from whom she received thisinformation. She
guestioned Counsel about why he had not spoken with her sooner about the offer, but told him that
she wanted to take it. Counsel testified, “she reacted that whatever it took, she wanted to sign off
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on that to save, you know, to get this over with, to save them from the death penalty, basically.”
Counsel then visited with the district attorney to learn the exact terms of the offer.®

Counsdl testified that he visited the Defendant “[m]any times” over the next couple of days.
The Defendant asked many questions and at one point was referring to a sheet of paper that she had
obtained somewhere. Counsel stated that they “talked in great detail” about the plea, the potential
ramificationsthereof, the potential ramifications of going totrial, and potential appellateissues. He
“wanted to make it clear to her that . . . [it] was her decision.” He sat down with her with the
sentencing guidelines and reviewed those with her in detail. Shetold him “that she simply wanted
a chance one day to get out [of prison], just achance.” He explained to her that the minimum she
would get was 51 years, but that “thiswas not going to be a situation where there would be parole.”

Counsel stated that at no time did the Defendant express any reservations about accepting
the State’ soffer. Rather, hetold her that she needed to wait, to give him an opportunity to seeif he
could get a better offer. Hevisited the district attorney’ s office repeatedly trying to “get some sort
of morefavorableresult for her.” Counsel testified that hetried to get the Defendant to focus on her
own situation, not what would happen if she rejected the offer.

Counsel testified that the Defendant did not want him discussing the plea offer with her
family, and did not want them present for the submission hearing. Counsel testified that the
Defendant told him that she was “ashamed” and did not want “to face her family.”

Counsel testified that he did not observe anything that led himto believethat the Defendant’ s
pleawas not knowing and voluntary. Nor did he observe anything to indicate that the Defendant did
not understand her plea. He discussed with her the actual mechanics of the plea and the questions
that the judge would be asking. Heread to her and they discussed the negotiated pleaand the waiver
of rightsdocuments. Counsel testified that, in hismind, the Defendant “ understood theramifications
of pleading guilty, the waiver of the rights, the important rights that she would have otherwise
maintained.” He also stated that the Defendant “ seemed sort of relieved that it was finally going to
beover.” Counsd further testified that he concluded that the State had sufficient evidenceto prove
its case in chief; and he was aware of no evidence that would have rebutted that case.

Counsel stated that heinformed Dr. Miller of the Defendant’ s guilty plea. He testified that
Dr. Miller’ sresponse wasthat it was “ probably for the best.” They both then traveled to Kentucky
in search of witnessesfor the sentencing phase. Counsel had made atactical decision to submit Dr.
Miller's evaluation at the sentencing hearing instead of calling Dr. Miller to testify, and Counsel
stated that Dr. Miller seemed relieved by this decision.

5A copy of the letter containing the terms of the State’s offer was admitted at the post-conviction hearing. The
letter isdated February 18, 1998, and requires acceptance by “the close of business on Friday, Feb. 20, 1998.” Theplea
submission hearing was held on February 20, 1998.
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On cross-examination, Counsel admitted that, prior to being appointed to represent the
Defendant, he had never handled ajuveniletransfer hearing. He had also never represented a client
accused of murder. Hislegal practiceat thetime hewasappointed was* general,” including criminal
defense, domestic relations, bankruptcy and corporate law. He had handled no more than ten
criminal trials at the time he was appointed in this matter. None of his criminal trias involved
calling an expert witnessto testify.

After being shown a copy of the order, Counsel agreed that the juvenile court ordered July
17, 1997, asthe date of the transfer hearing and further ordered that “an evaluation by the state, and
an independent eval uation shall be completed on [the Defendant] expeditiously.” Questioned asto
why he did not have this evaluation done in time for the transfer hearing, Counsel testified:

There was atime when | became sort of aredist inthiscase. It's-- Y ou would had
to have sort of lived through this case from the beginning. The way | treated [the
Defendant] in the transfer hearing scenario was -- | was treating the transfer sort of
like discovery, | guess. There was no way, in my opinion, . . . that she would have
stayed in juvenile court. The fight wasin criminal court.

When asked whether testimony by Dr. Miller at the transfer hearing that the Defendant was
committable would have raised a question about the juvenile court’ s ability to order her transfer to
criminal court, Counsel replied, “I have no idea.” When asked why he filed a motion for an
acceptance hearing after the Defendant had been ordered transferred to criminal court, Counsel
stated, “We filed a motion for acceptance hearing as a matter of course, just to fileone. ... We
knew what the law was, that in a case like this, there would not be an acceptance hearing granted.
And possibly, you know, more so to needle the prosecution a little bit.” Counsel subsequently
reiterated, “there was no way, in my opinion, that this case was staying in juvenile court. The
juvenile court system was not developed to handle cases like this.”

Counsel acknowledged that he had subpoenaed Dr. Larkin to appear at the juvenile hearing,
but never called himto testify. Dr. Larkin’sfull report had been filed with the juvenile court, under
seal. Neither the State nor Counsel had seen the full report. Counsel admitted that he waived the
issue of Dr. Larkin’s evaluation in juvenile court.

Counsel insisted that Dr. Miller thought that his strategy of delaying Dr. Miller’ sevaluation
of the Defendant “was a pretty good idea.” When confronted with Dr. Miller’ s contrary testimony,
Counsel stated, “Helied.”

Counsel acknowledged that, after her sentencing hearing, the Defendant received the most
severe sentences for the murders that were possible: three consecutive terms of life imprisonment
without the possibility of parole. He admitted that, prior to her agreeing to plead guilty, hetold the
Defendant that, if she pled, she would have a chance of getting out of prison some day. He
maintained, however, that this advice did not influence the Defendant to plead guilty. He admitted
that he did not research the average life span of someone serving aterm of life imprisonment, and
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did not inform hisclient that theaveragelife expectancy of someoneservinglifein Tennesseeisless
than sixty years.

Counsel agreed with the contention that one of the major reasons that the Defendant pled
guilty was to save four of her codefendants from having to face the death penalty.

Counsel reiterated that he discussed with the Defendant al of the lesser-included offenses
to those that she was charged with. He then admitted that he may not have discussed all of the
lesser-included offenses of murder, but did discuss with the Defendant facilitation of first degree
murder and second degree murder. When asked whether he thought a jury might have found the
Defendant guilty of facilitation of first degree murder rather than first degree murder, Counsel
replied that he did not “believe the jury was going to have much sympathy for any of these
individuals.”

Counsel maintained that, despite Dr. Auble's testimony, the factual proof of the offenses
indicated that the Defendant was guilty of more than facilitation to commit first degree murder.

Counsel stated that he advised the Defendant that, upon her plea of guilty, the best sentence
she could hope for would still result in her spending fifty-one years in prison.

Counsel acknowledged that, when the Defendant pled guilty, she waived her right to
challenge her transfer from juvenile court to criminal court. He stated that he explained that to the
Defendant.

Counsel’s law partner testified that he graduated from law school in 1994 and went into
practice with Counsel. He stated that he had handled three juvenile transfer hearings prior to the
Defendant’s. Those prior hearings did not involve any psychological issues, however, nor did they
involve expert testimony. Co-counsel acknowledged his participation in assisting Counsel at the
transfer hearing, but had little recollection of the details. He did not talk with Dr. Miller.

There were no other witnesses at the post-conviction hearing.

TRIAL COURT’SFINDINGS OF FACT AND CONCLUSIONSOF LAW

After taking the matter under advisement, thetrial court entered atwel ve-page Memorandum
Opinionand Order denying relief. That order containsthefollowingfindingsof fact and conclusions
of law:

Dr. Miller was asked by [Counsel] to conduct a complete psychological
evauation. Dr. Miller knew al the issues in a transfer hearing and counseled
[Counsel] that they probably couldn’t win at thetransfer hearing, thereal battle being
in Criminal Court.

Dr. Miller’s report was delayed for tactical reasons but a review of al the
records and facts clearly shows that the report would have not stopped the transfer
in juvenile court.
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[Counsel] investigated every possible defense and discussed them in detail
with the petitioner. They discussed defenses of insanity and diminished capacity.

He and his investigator talked to all possible witnesses, [ Counsel] himself
interviewed at |east seventy five (75) witnesses.

Hevisited the petitioner frequently, sometimestwice per day. He had talked
to her by telephone while she was in Arizona. He took her books to read.

He researched and studied the law pertaining to the case religiously.

Even though their positions were often conflicting, [Counsel] had the
advantage of the tremendously talented lawyers representing the co-defendants.

[Counsel] traveled to Kentucky on three (3) occasions in preparation of the
case.

Thefactswere horrible and seemingly impossibleto overcomebut [ Counsel]
developed alogical strategy of trying to present the petitioner as a person separate
from the others and not some evil person who killed a child.

Tothisend [Counsel] moved and argued strenuously for aseveranceat every
stage. This court denied a severance and that denia was affirmed on appeal .

[Counsel] filed and had heard volumesof motions. Many pretrial conferences
and motion hearings were conducted with the petitioner present. All issues and
exhibits were ruled upon and explained before the case was to be tried.
Approximately 1,300 exhibitswere prefiled and ruled upon and approximately 1,300
motions were filed and ruled upon.

Asstated before, [ Counsel] urged Dr. Miller to evaluate the petitioner for al
possibleissuesinthecase. And Dr. Miller conducted athorough evaluation and filed
an exhaustive report.

Although Dr. Miller concluded that the petitioner wasbi-polar with psychotic
features and suffering from post-traumatic stress disorder, the details of the report
refute those findings and refute any findings of committability at the juvenile level
and adefense of diminished capacity at the Criminal Court level. Further Dr. Miller
did not find the petitioner incompetent or insane.

[ Counsel] considered and discussed with hisclientand Dr. Miller dl possible
defenses including diminished capacity and all other possible mental defenses.

[Counsel] correctly concluded that he did not have a viable mental defense
and turned his effortsin the psychological areato mitigation.

Dr. Aubleconcludesthat the petitioner could not have had the requisite mens
reafor the offenses she was convicted of.

Dr. Aubl€ stestimony isnot credible. She says she agreeswith Dr. Miller's
report which contradicts her findings. She did not find the petitioner depressed or
suffering from anxiety at the time she saw the petitioner.
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Dr. Auble says the petitioner knew what was happening but did not have the
capacity to participate in it. This assertion is contradicted by all of the facts and
circumstances of the case.

The petitioner participated in the planning of the “spree”’ that led to the
execution of the Lillelid family, she helped steal the guns and money, shewas at the
picnic table at the rest area with the Lillelids when they were kidnap[p]ed and saw
them crying. She was outside the van watching asthe Lillelidswere murdered. She
did nothing to stop the carnage even when aweapon was available. Shedeliberately
and knowingly participated in every aspect of the killingsincluding the getaway and
attempted cover up.

Given the horrific facts and circumstances of the murders and attempted
murder, no offer of settlement by the state was anticipated.

[Counsel], however, went several timesto the district attorney general to try
to work something out that would benefit the petitioner.

Trial wasimminent and [Counsel] was ready for trial.
Then came the offer by the state.

[Counsel] got word therewas adeal on thetable but didn’t know the details.
He went to see the petitioner and shetold him all about it. [Counsel] was somewhat
upset that the petitioner knew more about the offer than he did.

The petitioner told [Counsel] that whatever it took she wanted to sign off on
the agreement.

The petitioner wasmotivated in part by thedesireto removethedeath penalty
from the adult defendants.

[Counsel] never urged or even advised the petitioner to take the offer and
plead guilty. He didn't agree for her to plead guilty until he was certain she fully
understood what she was doing and that it was in her best interest.

After the petitioner told [ Counsel] she wanted to plead guilty he visited with
her many times, more than once a day, to determine if she fully understood.
[Counsel] talked with the petitioner in great detail about all aspects of such apleaand
the consequences thereof. He insisted she make a decision based on her own
situation and not just for the others.

He went to the district attorney generd’ s office several timesto try to get a
reductionintheoffer for the petitioner, after he had told her not to sign the agreement
right away.

Thepetitioner never expressed any reservations about the plea, and therewas
never anything to cause [Counsel] to believe that she could not voluntarily,
intelligently, knowingly and understandingly enter the plea.

Both Dr. Miller and Dr. Auble testified that the petitioner could understand
the pleaand voluntarily, intelligently and knowingly enter into it if she had extensive
conversations with her lawyer about it beforehand.
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[Counsel] and petitioner did in fact have extensive conversations about every
aspect and consequence of theplea. All the chargesand lesser offenses and possible
punishments were explained and understood. The petitioner asked questions about
sentencing and mitigation. They talked about what concurrent and consecutive
sentences meant. And they went over al the rights and waivers the Court would
address during the allocution. [Counsel] explained that all issues prior to the plea
would be waived.

Even so, the question has been raised as to why [Counsel] would allow the
petitioner to plead guilty instead of going to trial before ajury.

[ Counsel] was convinced that any jury would find the petitioner guilty of first
degree murder and impose sentences of lifewithout parole. Andthat the only chance
of alesser sentence was with the trial judge.

Every other attorney in the case had expressed the same opinion, including
the attorney for the fourteen (14) year old juvenile, Jason Bryant. His attorney,
Robert Jessee, was and is a seasoned, highly respected criminal defense attorney.
[Counsel] knew that the other juvenile was going to plead guilty under the same
circumstances.

The petitioner was sober at the time and not on drugs.

The evidence was overwhelming and horrible.

There was no logical defense.

Dr. Miller told [Counsel] he thought the plea was probably for the best.

At the time and place it seemed the best decision for [Counsel] to make.

At the actual taking of the plea the petitioner was sober and articulate and
answered all questionsappropriately. Thetranscript of theallocution coverstwenty-
four (24) pages.

The petitioner and the other defendants signed a“Waiver of Rightsand Plea
of Guilty.” She aso signed a document providing the “sentencing will be strictly
within the sound discretion of the trial court,” which was approved by her attorney.
She signed an acceptance of the written plea offer and an acknowledgment of the
specific waiver: “Furthermore, having been advised of my constitutional rights, |
freely and voluntarily waive my right to atrial by jury, my right not to be compelled
to incriminate myself, my right to have ajury impose any finein excess of $50, and
al other rights explained to me. | hereby submit my case to the trial judge for
decisions, both as to guilty[sic] and punishment.”

Although it was not the usual practice of this court, all defendants agreed to
plead guilty at the same time.

This court started by asking questions individually and made certain that al
responded in an understanding way to each question asked jointly.

When asked if they had had any acohol or drugs within the last twenty-four
(24) hours, the petitioner answered negatively . . . .
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[ Theplea] wasexplained [by the court] ingreat detail and in simplelanguage
what the defendants were pleading guilty to and the sentencesthat could beimposed
and the petitioner said she understood. Thereisnoreasonto believethat shedid not.

The petitioner, at al the times she has testified, has demonstrated an ability
to understand statements made to her and questions asked of her, and has been able
to communicate well. She has obtained her G.E.D. while in the Tennessee
Department of Correction.

The petitioner never questioned her plea or asked to withdraw it during the
more than two (2) week interval between the plea and the sentencing hearing. No
oneinthe petitioner’ sbehalf ever presented an objection to thetrial court concerning
the plea.

At the sentencing hearing everything and everyonewere presented to thetrial
court to try to achieve the minimum possible sentence for the petitioner.

[Counsel] says he got the state to agree to let him file Dr. Miller’s report
instead of having Dr. Miller testify. Thisseemsto have been the best tactic because
everything in Dr. Miller’ sreport camein whether legally admissible or not. Further,
Dr. Miller himself was not exposed to the real problems he would have had with
Cross-examination.

Since Dr. Miller was called on behalf of the petitioner at the post conviction
evidentiary hearing and Dr. Aubleaccepted and credited and relied upon Dr. Miller’s
report, it is not suggested that [ Counsel] wasineffective in employing Dr. Miller or
that some other psychologist should have been employed.

The petitioner testified at the sentencing hearing as well as several other
witnessesincludingMichael May, April Mullins, MelissaHowell and Bryan Howell.
None of these withesses, some of whom were family members, made any complaint
of any kind about the plea the petitioner had entered.

Nothing elseis suggested that [Counsel] could have presented in mitigation
at the sentencing hearing.

As aresult of [Counsel]’s efforts this court found more mitigating factors
applicable to the petitioner than the other defendants.

No reasonable person could conclude that the result would have been
different if [Counsel] had done everything the petitioner suggests.

The petitioner has not proven her alegations by clear and convincing
evidence.

From al of the above this court finds that the petitioner received effective
assistance of counsel and post-conviction relief is denied on that ground and all the
sub issues thereof presented to this court.

From everything in the record and presented at this evidentiary hearing this

court concludes that the petitioner's plea of guilty was entered voluntarily,
knowingly, understandingly and intelligently in all respects.
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We turn now to the Defendant’ s contentions.

. INEFFECTIVE ASSISTANCE OF COUNSEL
We will first address the Defendant’s contention that her lawyer was ineffective in his
representation of her.

A. Standard of Review

Both the Sixth Amendment to the United States Constitution and Article I, Section 9 of the
Tennessee Constitution guarantee acriminal defendant the right to representation by counsel. See
Statev. Burns, 6 SW.3d 453, 461 (Tenn. 1999); Baxter v. Rose, 523 S.\W.2d 930, 936 (Tenn. 1975).
Both the United States Supreme Court and the Tennessee Supreme Court have recognized that the
right to such representation includestheright to “reasonably effective” assistance, that is, within the
range of competence demanded of attorneysin criminal cases. See Strickland v. Washington, 466
U.S. 668, 687 (1984); Burns, 6 S.W.3d at 461; Baxter, 523 SW.2d at 936.

A lawyer's assistance to his or her client is ineffective if the lawyer's conduct “so
undermined the proper functioning of the adversarial process that the trial cannot be relied on as
having produced ajust result.” Strickland, 466 U.S. at 686. Thisoverall standard is comprised of
two components. deficient performance by the defendant’s lawyer, and actua prejudice to the
defense caused by the deficient performance. Seeid. at 687; Burns, 6 S.\W.3d at 461. Thedefendant
bears the burden of establishing both of these components by clear and convincing evidence. See
Tenn. Code Ann. 8 40-30-210(f); Burns, 6 SW.3d at 461. The defendant’ s failure to prove either
deficiency or prejudice isasufficient basis upon which to deny relief on an ineffective assistance of
counsel clam. See Burns, 6 SW.3d at 461; Goad v. State, 938 S.W.2d 363, 370 (Tenn. 1996).

Thistwo-part standard of measuring ineffective assistance of counsel aso appliesto clams
arising out of aguilty plea. SeeHill v. Lockhart, 474 U.S. 52, 57 (1985). The prejudice component
is modified such that the defendant “must show that there is a reasonable probability that, but for
counsel’ s errors, he would not have pleaded guilty and would haveinsisted on going to trial.” 1d.;
see also Hicksv. State, 983 S.\W.2d 240, 246 (Tenn. Crim. App. 1998).

In evaluating a lawyer’s performance, the reviewing court uses an objective standard of
“reasonableness.” See Strickland, 466 U.S. at 688; Burns, 6 SW.3d at 462; Hellard, 629 SW.2d 4,
8 (Tenn. 1982). The reviewing court must be highly deferential to counsel’s choices “and should
indulge a strong presumption that counsel’s conduct falls within the wide range of reasonable
professional assistance.” Burns, 6 SW.3d at 462; see dso Strickland, 466 U.S. at 689. The court
should not use the benefit of hindsight to second-guesstrial strategy or to criticize counsel’ stactics,
see Hellard, 629 S.W.2d at 9, and counsel’ s alleged errors should be judged in light of all the facts
and circumstances as of the time they were made. See Strickland, 466 U.S. at 690; Hicksv. State,
983 S.\W.2d 240, 245 (Tenn. Crim. App. 1998).

A trial court’ s determination of an ineffective assistance of counsel claim presents amixed
question of law and fact on appeal. See Fields v. State, 40 S.\W.3d 450, 458 (Tenn. 2001). This
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Court reviewsthetria court’ sfindings of fact with regard to the effectiveness of counsel under ade
novo standard, accompanied with a presumption that those findings are correct unless the
preponderance of the evidenceisotherwise. Seeid. “However, atrial court’s conclusions of law--
such aswhether counsel’ s performancewas deficient or whether that deficiency waspreudicial--are
reviewed under a purely de novo standard, with no presumption of correctness given to the trial
court’s conclusions.” Id.

B. Analysis

The Defendant first alleges that Counsel was ineffective dueto hislack of experience. She
points out that Counsel had been practicing law less than three years at the time he was appointed
to represent her in juvenile court; had never handled ajuveniletransfer hearing; and had never tried
amurder case. Shearguesthat, although she was not death penalty eligible because of her age at the
time the murders were committed, her case was, in al other respects, the equivalent of a death
penalty case, and that she would have been tried jointly in what was a capital case for her adult
codefendants. Y et, because of hisinexperience, her lawyer was not qualified to represent a capital
defendant, even as second chair. For these reasons, she asserts, Counsel wasincompetent to handle
her case, and did not redress hisincompetence through associating aqualified lawyer to serve as co-
counsel.

The record does establish that Counsel was relatively inexperienced at the time he was
appointed to the Defendant’ s case. Nevertheless, he had conducted severa criminal trials and had
some experiencein juvenile court. His partner had handled juvenile transfer cases previously, and
assisted Counsel in that aspect of the Defendant’s case. Counsel’s partner also took over
representing Counsel’ s other clients, so that Counsel could devote as much time as possible to the
Defendant’s case. Counsel did avail himself to some extent of the expertise held by attorneys
representing the Defendant’ s codefendants.

We are reluctant to find that Counsel was incompetent based simply on his level of
experience. Wearealso reluctant to start holding lawyersrepresenting non-capital defendantstothe
same standards as those representing capital defendants. Nor are we prepared to require an
appointed lawyer to associate another lawyer to assist him or her in the handling of any given case.
Accordingly, we hold that the Defendant has not demonstrated by clear and convincing evidence
that her lawyer’ s performance was deficient smply because of hisrelative lack of experience.

The Defendant complains about Counsel’ s performance with respect to her juvenile transfer
hearing. Becausethe Defendant was seventeen yearsold at thetime of themurders, shewasinitially
under the jurisdiction of our juvenile courts. Our laws provide, however, that

[a]fter a petition has been filed alleging delinquency based on conduct which is
designated acrime. . . under thelaws . . . of this state, the [juvenile] court, before
hearing the petition on the merits, may transfer the child to the sheriff of the county
to be held according to law and to be dealt with as an adult in the criminal court of
competent jurisdiction.
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Tenn. Code Ann. 8§ 37-1-134(a) (1996). Beforethe child may be transferred to criminal court asan
adult, atransfer hearing must be held. Seeid. § 37-1-134(a)(2) (1996). Wherethe child isat least
sixteen years old at the time of the offenses, the juvenile court shall order atransfer where

The [juvenile] court finds that there are reasonable grounds to believe that:

(A) The child committed the delinquent act as alleged;

(B) The child is not committable to an institution for the mentally
retarded or mentally ill; and

(C) Theinterests of the community requirethat the child be put under
legal restraint or discipline.

I1d. 8§37-1-134(a)(4) (1996). In making the determination of whether to transfer the child to criminal
court as an adult, the juvenile court is required to consider, among other matters:

(1) The extent and nature of the child’s prior delinquency records;

(2) Thenature of past treatment efforts and the nature of the child’ sresponsethereto;
(3) Whether the offense was against person or property, with greater weight in favor
of transfer given to offenses against the person;

(4) Whether the offense was committed in an aggressive and premeditated manner;
and

(5) The possible rehabilitation of the child by use of procedures, services and
facilities currently available to the court in this state.

Id. 8 37-1-134(b) (1996). The Defendant argues that Counsel improperly waived any opportunity
she had for avoiding transfer by failing to put on any proof at the transfer hearing that she was
“committable.”®

The Defendant points out that Counsel had originally determined that avoiding transfer was
the preferableresult. She refersto the letter Counsel wrote to Dr. Miller stating, “Really, we need
to do everything in our power to keep [the Defendant] in Juvenile Court.” To this end, Counsel
obtained an order from thejuvenile court authorizing him to obtain apsychol ogical evaluation of the
Defendant prior to the transfer hearing. Counsel, however, did not obtain this evaluation and,
apparently, did not offer any proof at the transfer hearing about the Defendant’ s committability.’

6ThisCourt haspreviously determined that theterm “committable” refersto whether thejuvenileisinvoluntarily
committable. See State v. Simmons, 108 S.W.3d 881, 886 (Tenn. Crim. App. 2002) (holding that “only a juvenile
subject to ‘involuntary commitment’ may not be transferred . . . ."”).

7At the post-conviction hearing, counsel for the Defendant offered the entire court file of the Defendant’s case

into evidence, and same was admitted as Exhibit 23. After an exhaustive search by this Court, however, we have failed
to find two of the three volumes of the transcript of evidence from the juvenile transfer hearing. We note that it is the
appellant’s duty to provide this Court with a complete record from which to address the issues raised in an appeal. See
(continued...)
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Dr. Miller eventually evaluated the Defendant in January 1998. He testified that, had he
evaluated the Defendant prior to the transfer hearing, he would have found two bases for afinding
by the juvenile court that the Defendant was involuntarily committable. Those two bases were the
Defendant’s “suicidality” and a “psychotic element.” Dr. Miller explained that, at the time he
evaluated her, the Defendant was suffering from “suicidal levels of depression” and “a thought
disorder.” He opined that both of these conditions existed in July 1997, at the time of the transfer
hearing.

When Counsel was cross-examined about why hedid not havethe Defendant evaluated prior
to the transfer hearing such that he could put on proof that she was involuntarily committable,
thereby avoiding her transfer to criminal court, Counsel testified that he had “bec[o]me sort of a
realist in this case” and had concluded that “[t]here was no way, in [his] opinion, . . . that [the
Defendant] would have stayed injuvenile court.” He had learned that the State’ sexpert, Dr. Larkin,
had evaluated the Defendant and opined that she was not committable. Dr. Miller, hetestified, told
himthat he, Dr. Miller, was“disillusioned” with thetransfer process, and agreed with him that they
would be unsuccessful in preventing the Defendant’ stransfer. Accordingly, he abandoned hishope
of keeping the Defendant in juvenile court, and treated the transfer hearing as an opportunity for
discovery.

We conclude that, in this regard, Counsel’ s representation of the Defendant was deficient.
Counsel abandoned a defense strategy before gathering the facts necessary to make an informed
decision about itsviability. Although Dr. Miller may have been “disillusioned” generally with the
transfer process, he was certainly in no position to advise Counsel about their particular likelihood
of prevailing at the transfer hearing until after he had evaluated the Defendant. Y et, Counsel did not
request this evaluation before deciding to waive thisissue. Moreover, Counsel’s claim at the post-
conviction hearing that he decided to delay the Defendant’ s evaluation in order to keep it out of the
prosecution’s hands for as long as possible seems likely to be after-the-fact rationalization.
Certainly, as acknowledged by Counsel himself, thetrial court was not going to allow the defense
to ambush the prosecution in thismanner. Indeed, Counsel admitted that, once hefiled anoticewith
thetrial court to use Dr. Miller asan expert, thetrial court would “alow the stateto get alast minute
evaluation if amental health defense wasraised.” Similarly, we are confident that, once Counsel
complied with his pre-trial obligations, the trial court would have given the State as much time as
necessary to develop itsrebuttal proof. Thus, we are unpersuaded that Counsel’ sfailureto present
amental health defenseagainst transfer wasastrategic decision based on adequateinvestigation, and
therefore worthy of deference by this Court. See Statev. Townes, 56 S.W.3d 30, 42 (Tenn. Crim.
App. 2000), overruled on other grounds by State v. Terry, 118 S.W.3d 355, 358 (Tenn. 2003),
(noting that “this court’s deference to counsel’s tactical decisions will depend upon counsdl’s
adequate investigation of defense options.”)

7(...continued)
State v. Ballard, 855 S.W.2d 557, 560 (Tenn. 1993); Tenn. R. App. P. 24(b).
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Notwithstanding our conclusion that Counsel’ s performancewas deficient inthisregard, we
must conclude that the Defendant hasfailed to prove by clear and convincing evidence that she was
prejudiced by this error by her lawyer. As set forth above, because the Defendant was seventeen at
the time of the offenses, the juvenile court was required to order her transfer if it found only
“reasonable grounds to believe” that the Defendant was not committable. Although Dr. Miller
testified at the post-conviction hearing that the Defendant was committable at the time of the
hearing, Dr. Larkin had concluded that she was not. Thus, even if Dr. Miller had testified at the
transfer hearing, the juvenile court had sufficient proof before it to conclude that transfer was
necessary. Moreover, initsFindingsand Recommendations, thejuvenilecourt found thefollowing:

1. That the offenses were committed in an aggressive and premeditated manner
against both persons and property[; and]

2. That pursuant to testimony of State personnel of State agencies, that sources
available to the State of Tennessee are limited, to such a degree, that possible
rehabilitation of said child is not viable considering the gravity of the offenses and
conduct in which said child engaged.

The Defendant does not contend that her lawyer’s performance was responsible for these two
findings, or that he could have done something to prevent the juvenile court from making these
findings. Y et, in making thedetermination of the Defendant’ scommittability, thejuvenilecourt was
required to consider the manner in which the offenses were committed, and whether or not a
commitment would have resulted in rehabilitation. See Tenn. Code Ann. § 37-1-134(b)(4), (5)
(1996). Thejuvenile court’s findings on these two points, together with Dr. Larkin’s opinion that
the Defendant was not committable, convince us that the result of the transfer hearing would have
been the same whether or not Dr. Miller had testified. That is, the Defendant was not prejudiced by
Counsel’ sfailure to have her evaluated by Dr. Miller prior to the transfer hearing. The Defendant
hasfailed to establish that she has suffered from theineffective assistance of counsel on thisground.

In conjunction with thisissue, the Defendant al so points out that Counsel’ sfailureto adduce
proof at the transfer hearing of her committability served to waive her ability to appeal the juvenile
court’ sorder of transfer onthisground. Again, weagreewith the Defendant that Counsel’ sdecision
to waive the issue of the Defendant’s committability was deficient. However, the Defendant’s
decision to plead guilty also served to waive any right to appeal the juvenile court’s decision. As
set forth below, we have determined that the Defendant’ s guilty pleawas valid. Accordingly, her
lawyer’sfailurein this regard becameirrelevant. Thisissue iswithout merit.

The Defendant al so complainsthat Counsel performed inadequately in devel oping adefense
strategy by failing to gather expert proof concerning the Defendant’s state of mind at the time the
murders were committed. The Defendant testified that Counsel never spoke to her about the
“defense” of diminished capacity. Dr. Miller testified that he did not investigate the Defendant’s
state of mind at the time of the crimes. Counsel testified that he did investigate a diminished
capacity “defense” and discussed it with Dr. Miller. Thetrial court accredited Counsel’ stestimony
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on thispoint. We note, however, that Dr. Miller’s actual report does not speak specificaly to the
Defendant’ s state of mind as of the time of the offenses.?

Our supreme court has recognized that

adefendant’ s capacity to form the requisite mental state to commit an offenseis an
issue in criminal prosecutions because the genera criminal law in Tennessee
provides that “[n]o person may be convicted of an offense unless. . . [t]he culpable
mental state required is proven beyond a reasonable doubt.”

State v. Hall, 958 SW.2d 679, 689 (Tenn. 1997) (quoting Tenn. Code Ann. § 39-11-201(a)(2)).
Thus, adefendant may seek to negate hisor her criminal cul pability for agiven offense by adducing
proof that he or she lacked the requisite mental state to commit the offense. Seeid. For instance,
adefendant accused of committing first degree premeditated murder may seek to adduce proof that
she committed the killing knowingly, but not intentionally: thereby committing second degree
murder rather than first degree premeditated murder. Compare Tenn. Code Ann. § 39-13-202(a)(1)
with § 39-13-210(a)(1).

In this case, the Defendant maintains that a proper psychological evauation prior to trial
would have established that, at the time of the offenses, she lacked the intent to commit either first
degreefeony murder or first degree premeditated murder. Shepointsto Dr. Aubl€e stestimony that,
in her opinion, “at the time of the crime[the Defendant] wasknowing, in that shewas aware of what
was happening, but she was not -- did not have a capacity to participate in it or to stop the
proceedings.” The Defendant arguesthat, had Counsel developed this proof prior to her guilty plea,
he“would have recognized that [the Defendant] had agood chance of being convicted of facilitation
of felony murder at trial,” and would therefore have advised her not to enter a guilty pleato three
counts of first degree murder.®

8The record beforeuscontainsasix-pagetypewritten document on Dr. Miller’ sletterhead titled “ Psychological
Evaluation”; atwo-page typewritten document on Dr. Miller’ sletterhead titled “ Synopsis of Karen Howell Evaluation”;
and a nine-page typewritten document titled “Dr. L. M. Miller, Phd Notes” which is the transcription of Dr. Miller’'s
handwritten notes. It isonly thislatter document which contains any reference to the Defendant’s state of mind at the
time of the offenses. That reference consists of a paragraph titled “[ Defendant] [g]oes through events of 4/6/1997” and
continues, “[s]he comes across as trying to escape from her troubled life. She took all her money (she had saved $650
for a car) and was expecting for the group to go to New Orleans. By [the time] they got to rest stop she was almost
having an out-of-body experience. Felt her mind was separated from her body. Wanted to call her mother and go home
but was afraid to because didn’t know why afraid because didn’t expect the others to turn on her if she wanted out.”

9Our criminal code providesthat “[a] personiscriminally responsiblefor the facilitation of afelony if, knowing

that another intendsto commit aspecific felony, but without theintent required for criminal responsibility under § 39-11-
402(2), the person knowingly furnishes substantial assistance in the commission of the felony.” Tenn. Code Ann. § 39-
11-403(a). Our Supreme Court hasinstructed us that the offense of facilitation of felony murder requires proof that (1)
a killing was committed during the commission of the underlying charged felony; (2) the defendant knew that another
person intended to commit the underlying felony, but did not have the intent to promote or assist the commission of the
underlying felony, or to benefit inits proceeds or results; (3) the defendant furnished substantial assistanceto that person
inthe commission of the underlying felony; and (4) the defendant furnished that assistance knowingly. See Statev. Ely,
(continued...)
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Thetrial court considered Dr. Aubl €’ stestimony andfoundit “not credible.” ThisCourt does
not second-guess afact-finder’ sassessmentsof credibility. See, e.g., Statev. Honeycutt, 54 SW.3d
762, 766-67 (Tenn. 2001) (recognizing that, in post-conviction proceedings alleging ineffective
assistance of counsel, “ appellate courts do not substitute their own inferencesfor those drawn by the
trial court, and questions concerning the credibility of witnesses, the weight and value to be given
their testimony, and the factual issues raised by the evidence are to be resolved by thetrial judge.”)
Moreover, we are not persuaded that, even had Counsel devel oped this line of proof, and even had
he advised the Defendant that she should go totrial, the Defendant would have followed thisadvice.
As set forth more fully below, the proof establishes that the Defendant pled guilty in order to save
her codefendants from facing the death penalty, to better her chances at obtaining alenient sentence,
and to save herself from the ordeal of atrial. The proof simply does not support the Defendant’s
contention that shewould not have pled guilty had her lawyer devel oped psychol ogical proof similar
to that compiled by Dr. Auble. Again, the Defendant hasfailed to establish that she was prejudiced
by her lawyer’s performance in this regard.*

The Defendant complainsthat Counsel did not adequately prepare her to plead guilty and did
not adequately explain to her all of the ramifications about her choice between pleading guilty and
proceeding to trial. Counsel testified to the contrary on this issue and the trial court accredited
Counsel’s testimony. The evidence does not preponderate against the trial court’s finding in this
regard.

The Defendant also complains about Counsel’s failure “to object to or argue against the
group pleaoffer.” Asnoted by the Stateinitsbrief, however, Tennesseerecognizes* package-deal”
plea agreements. See, e.g., Parham v. State, 885 S.W.2d 375, 382-84 (Tenn. Crim. App. 1994).
Indeed, this Court hasalready ruled that the package-deal pleaoffer inthiscasewasvalid. SeeJason
Blake Bryant v. State, No. E2002-00907-CCA-R3-PC, 2004 WL 443414, at *11-12 (Tenn. Crim.
App., Knoxville, Mar. 11, 2004). See also Joseph Lance Risner v. State, No. E2002-01112-CCA-
R3-PC, 2003 WL 21492929, at *5-7 (Tenn. Crim. App., Knoxville, June 30, 2003); Natasha W.
Cornett v. State, No. E2002-00034-CCA-R3-PC, 2002 WL 31174214, at *6 (Tenn. Crim. App.,
Knoxville, Sept. 30, 2002); Crystal RenaSturgill v. State, No. E2002-00385-CCA-R3-PC, 2003 WL
239743, a *4 (Tenn. Crim. App., Knoxville, Feb. 4, 2003). Counsel committed no error in not
objecting to the form of the offer. Moreover, we note the undisputed testimony by Counsel that he
did try to negotiate a better deal for his client with the prosecution after he received the offer. This
contention is without merit.

The Defendant next assertsthat, had he been competent, Counsel would have advised her not
to plead guilty to first degree murder and attempted first degree murder, because she had nothing to

9(...continued)
48 S.W.3d 710, 719-20 (Tenn. 2001).

10I ndeed, we are struck by the fact that, nowhere in the Defendant’s testimony does she assert that, had her

lawyer told her “x” or “y,” she would have insisted on going to trial. Rather, the proof supportsthe trial court’s finding
that the Defendant was determined to accept the State’s offer “whatever it took.”
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gainthereby. Counsel should haveinstead insisted on her taking her chanceswith ajury and hoping
for convictions of lesser offenses. Again, however, the balance of the proof supportsthe conclusion
that the Defendant pled guilty to save her friends from the death penalty, to escape the ordeal of a
trial, and in hopes that the judge would prove more lenient at sentencing than the jury. The
Defendant has failed to establish that she would have refused to plead guilty even had her lawyer
insisted that she goto trial. Accordingly, she has failed to establish that she is entitled to relief on
this claim of ineffective assistance of counsel.

We are similarly unpersuaded that the Defendant was prejudiced by her lawyer’s aleged
failureto properly explain lesser-included offenses and/or the potential sentences she wasfacing by
trial or plea. The Defendant wanted to accept the State’ soffer: not asaresult of thelegal advice she
wasreceiving, but asaresult of her relationshipswith the other defendants, her understandabledread
of ajury trial, and in hopes that ajudge would be more merciful than ajury -- all valid and practical
and realistic concerns.

The Defendant complainsthat her lawyer wasineffective in failing to inform thetrial court
about her intellectual and psychological impairments prior to the guilty plea hearing, such that the
trial court could individualize its colloquy with her. As set forth below, this Court has previously
held that the trial court erred when it conducted the guilty plea hearing with al six defendants
responding simultaneously. Further, we agree with the Defendant that Counsel should have
informed thetrial court that the Defendant had certain difficultiesin processing information, so that
thetrial court could havetaken these difficultiesinto account when questioning the Defendant about
her plea. Nevertheless, we concludelater inthisopinionthat thetrial court’ serror inthisregard was
harmless beyond areasonable doubt. Thus, we find that the Defendant suffered no prejudice by her
attorney’ sfalurein thisregard.

Finally, the Defendant contends that her lawyer was ineffective in his representation of her
at the sentencing hearing inthat he* failed to effectively devel op mitigating evidencethat could have
lessened her sentence upon conviction.” The Defendant fails to tell us, however, of what this
undevel oped evidenceconsists. Dr. Miller’ sreport wasadmitted at the sentencing hearing. Counsel
also caled two of the Defendant’ sfriendsand two of her family membersto testify. The Defendant
did not call any witnesses at the post-conviction hearing who she contends should have been called
during the sentencing hearing. To the extent that the Defendant implies that Counsel should have
hired and called Dr. Auble or a counterpart, we note that the trial court found this testimony “not
credible,” and wethereforefail to see how such proof would have reduced the Defendant’ s sentence.
Thetrial judge -- who presided over both the sentencing hearing and the post-conviction hearing --
noted that he found more mitigating factorsin favor of the Defendant than any of her codefendants.
The Defendant has failed to demonstrate that her lawyer’s performance in this regard was either
deficient or prgudicial. We similarly rgject the Defendant’ s contention that her lawyer’s closing
argument at the sentencing hearing constituted ineffective assistance of counsdl. We are confident
that the trial court made its sentencing decision based on the evidence presented at the sentencing
hearing, and would have made the same decision regardless of the level of eloguence attained by
Counsel during final argument. This contention has no merit.
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In sum, we agree with the Defendant that Counsel’ s performance with regard to the transfer
hearing was deficient, but find that the Defendant suffered no prejudice thereby. In all other
respects, we hold that the Defendant has failed to establish by clear and convincing evidence that,
but for her lawyer’ s alleged failures to provide her with adequate legal advice, thereisareasonable
probability that she would have refused to plead guilty and would have insisted on going to trial.
Accordingly, the Defendant is not entitled to post-conviction relief on the basis of ineffective
assistance of counsdl.

[1. ADMISSIBILITY OF EXPERT TESTIMONY

In conjunction with her allegations of ineffective assistance of counsel, the Defendant
complainsthat the trial court erred in refusing to admit expert testimony as part of her proof about
Counsel’s performance. At the post-conviction hearing, the Defendant proffered the testimony of
attorney W. Thomas Dillard asan expert on theissue of thequality of Counsel’ slegal representation
of the Defendant. Thetrial court had previously ruled this evidence inadmissible. The Defendant
now contends that the trial court erred in refusing to admit this proffered expert testimony.

Our Rulesof Evidenceprovidethat “[i]f scientific, technical, or other specialized knowledge
will substantially assist the trier of fact to understand the evidence or to determine afact in issue, a
witness qualified as an expert by knowledge, skill, experience, training, or education may testify in
the form of an opinion or otherwise.” Tenn. R. Evid. 702. In this case, the Defendant wanted Mr.
Dillard to testify about his “specialized knowledge” concerning the effective representation of
criminal defense clients. In ruling Mr. Dillard’ s testimony inadmissible, the trial judge stated,

ThisCourt [has| ten (10) years experience asacriminal defenselawyer, over
twenty-five (25) years as a criminal court judge and a working knowledge of the
standards imposed by Baxter v. Rose, 523 SW.2d 930 (Tenn. 1975), and other
relevant cases, [and] does not need the assistance of an expert in determining the
issue of ineffective assistance of counsel. This court knows the standards and how
to apply them.

While the Defendant does not quibble with the trial judge’ s experience, she does postul ate that the
trial judge’ s“notions of what constitutes competent representation may befrozenintime.” For this
reason, she argues, thetrial judge erred in not admitting Mr. Dillard’ stestimony in order to provide
him with substantial assistance in determining whether Counsel performed effectively.

Our supreme court instructs us that “[g] uestions regarding the qualifications, admissibility,
relevancy, and competency of expert testimony aremattersleft within the broad discretion of thetrial
court.” State v. Stevens, 78 S.W.3d 817, 832 (Tenn. 2002). This Court will not overturn atrial
court’ sruling on the admissibility of expert testimony absent afinding that thetrial court abused its
discretion in admitting or excluding same. Id. This Court should find an abuse of discretion only
whereit appearsthat “‘thetrial court applied anincorrect legal standard, or reached adecision which
isagainst logic or reasoning that caused an injustice to the party complaining.”” Id. (quoting State
V. Shuck, 953 S.W.2d 662, 669 (Tenn. 1997)). We find no such abuse of discretion here.

-26-



ThisCourt reviewsmany appeal s of post-conviction cases dealing with claimsof ineffective
assistance of counsel. Inthe vast majority of these cases, the trial court has made an informed and
correct decision, even without thetype of expert testimony advocated as necessary by the Defendant.
And athough the Defendant states in her brief that “appellate court judges generaly are not legal
experts on current standards of criminal defense practice,” this Court manages to dispose of these
caseson appea without the* substantial assistance” of expert testimony by criminal defenselawyers
in the records. Indeed, the Defendant has not cited usto a single case in which the post-conviction
court was found to be in error for refusing to admit such testimony. Rather, she relies on cases
dealing with claims of civil malpractice. We are not persuaded: Strickland and Baxter do not
address claims of civil malpractice, and neither case, nor their progeny, imply that expert testimony
is necessary for the resolution of a claim of ineffective assistance of counsel.

Thetrial court did not abuseitsdiscretioninrefusing to admit Mr. Dillard’ stestimony. This
issue is without merit.

1. CONSTITUTIONAL VALIDITY OF THE DEFENDANT'SGUILTY PLEA

A. Applicablelaw

The Defendant also contends that sheis entitled to post-conviction relief because her guilty
pleas do not pass constitutional muster. Specifically, she asserts that she did not enter her guilty
pleas voluntarily, knowingly, and intelligently, as required by Boykin v. Alabama, 395 U.S. 238
(1969) and State v. Mackey, 553 S.W.2d 337 (Tenn. 1977). We disagree.

Boykin is the seminal case in federa jurisprudence dealing with the constitutional validity
of a guilty plea by a criminally accused. Boykin recognized that, upon entering a plea of guilt, a
criminal defendant waives severa fundamental federa constitutional rights: the privilege against
self-incrimination, the right to trial by jury, and the right to confront one' s accusers. See 395 U.S.
at 243. The Boykin court held that,

“[flor thiswaiver to bevalid under the Due Process Clause, it must be ‘ an intentional
relinquishment or abandonment of aknown right or privilege.” Johnson v. Zerbst,
304 U.S. 458, 464, 466 (1938). Consequently, if a defendant’s guilty pleais not
equally voluntary and knowing, it has been obtained in violation of due process and
isthereforevoid. Moreover, becauseaguilty pleaisan admission of all theelements
of a forma crimina charge, it cannot be truly voluntary unless the defendant
possesses an understanding of the law in relation to the facts.”

Id. at n.5 (quoting McCarthy v. United States, 394 U.S. 459, 466 (1969)). To assess whether a
defendant’s pleais equally voluntary and knowing, Boykin requires atrial court, before it accepts
apleaof guilt, to “canvasy[] the matter [on the record] with the accused to make sure he has afull
understanding of what the plea connotes and of its consequence.” 395 U.S. at 244. Only through
such colloquy canthetrial court, and any subsequent reviewing court, determinewhether theaccused
isintentionally relinquishing hisor her constitutionally protected rights. Seeid. at 242-243. Thus,
our own supreme court has recognized that “the record of acceptance of adefendant’ s pleaof guilty
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must affirmatively demonstrate that his decision was both voluntary and knowledgeable, i.e., that
he hasbeen made aware of the significant consequences of such aplea; otherwise, it will not amount
to an ‘intentional abandonment of a known right.”” Mackey, 553 SW.2d at 340. Furthermore, a
trial court “shall not accept a plea of guilty without first, by addressing the defendant personally in
open court, determining that the pleaisvoluntary and not theresult of force or threats or of promises
apart from apleaagreement.” 1d. at 341.

In Blankenship v. State, our supreme court recognized that

a plea of guilty cannot be voluntary in the sense that it constitutes an intelligent
admission that the accused committed the offense unless the accused has received
“real notice of the true nature of the charges against him, the first and most
universally recognized requirement of due process.”

858 S.W.2d 897, 904 (Tenn. 1993) (quoting Marshall v. Lonberger, 459 U.S. 422, 436 (1983)).
“Hence, there must be a full explanation of the offense to which the defendant is pleading and
‘nothing to indicate that he was incompetent or otherwise not in control of his mental facilities' at
the time the plea is entered.” Id. (quoting Brown v. Perini, 718 F.2d 784, 788 (6th Cir. 1983).
Moreover, in addition to an understanding of the charges, the accused must be aware of the direct
consequences of hisor her guilty plea. Seeid. at 905. “The standard was and remains whether the
plearepresentsavoluntary and intelligent choice among the alternative courses of action opentothe
defendant.” North Carolinav. Alford, 400 U.S. 25, 31 (1970).

When applying these principlesto a particular defendant who has offered a particular plea,
a court charged with determining whether [a guilty plea was] “voluntary” and
“intelligent” must look to various circumstantial factors, such as the relative
intelligence of thedefendant; the degree of hisfamiliarity with criminal proceedings;
whether he was represented by competent counsel and had the opportunity to confer

with counsel about the options available to him; the extent of advice from counsel

and the court concerning the charges against him; and the reasonsfor hisdecision to

plead guilty, including adesireto avoid agreater penalty that might result fromajury

trial.

Blankenship, 858 S\W.2d at 904. The focus of the knowing and voluntary inquiry is “whether the
defendant actually does understand the significance and consequences of a particular decision and
whether the decision is uncoerced.” Godinez v. Moran, 509 U.S. 389, 401 n.12 (1993). A quilty
plea is not voluntary if it is the product of “[i]gnorance, incomprehension, coercion, terror,
inducements, [or] subtle or blatant threats. . ..” Boykin, 395 U.S. at 242-3.

B. Analysis

We will first address the Defendant’s contention that her guilty plea was not voluntary
because the plea bargain offered by the State was coercive. That offer required the Defendant to,
inter alia, plead guilty to three counts of first degree murder and one count of attempted first degree
murder. Sentencing for these offenses would then be left to the trial court’s discretion after a
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sentencing hearing. The State would drop its request for the death penalty as to the four adult
defendants. This offer, according to the Defendant, placed her “in a position of extreme coercion.
[She] had the burden of her four adult codefendants, all of whom were her close friends, facing the
probability of the death penalty if shedid not go along with thepleaagreement. Nojuvenile' should
be forced to shoulder such aburden.” The Defendant further contends that the | ast-minute timing
of the offer'? added to its coercive effect, and that “[w] hat the State did wasthe equivalent of placing
agun to the adult codefendants’ heads and forcing [the Defendant] to accept the package deal plea
agreement if shewanted to prevent their deaths.” The Defendant arguesthat she received no proper
consideration for accepting the offer. Without citation, she urges this Court to hold the State’s
“tactics’ as“void and . . . per se unduly coercive as a matter of constitutional law.”

We are sympathetic to the Defendant’ s argument that four of her codefendants had far more
at stake in this matter than did she. We are also sympathetic to her argument about the amount of
pressure she felt relative to standing between her friends and the death penalty. Nevertheless, this
Court has aready determined that the plea offer made in this case was not unconstitutional, even as
totheother juvenile. See Jason Blake Bryant v. State, 2004 WL 443414, at * 11-12. Seealso Joseph
Lance Risner v. State, 2003 WL 21492929, at *7-9; Natasha W. Cornett v. State, 2002 WL
31174214, at *6; Crystal RenaSturgill v. State, 2003 WL 239743, at *4. Aswestated inthe Sturgill
case,

Pleaoffersby thestate may | egitimately requirethat all codefendants agreebeforethe
offer is extended to any defendant, and such a contingency does not equate with a
coerced guilty plea. See, e.g., Parham v. State, 885 SW.2d 375 (Tenn. Crim. App.
1994). Inthisrespect, the fact that the petitioner’ s concern for Dean Mullins played
apart in her decision to plead guilty does not negate the validity of her plea. Many
factorsother than thefactsmay legitimately influenceadecisionto plead guilty, such
as, reduction of stress on a defendant and his or her family, the removal of certain
consequences, and reduction of actual exposure.

Crystal Rena Sturgill, 2003 WL 239743, at *4. Accordingly, we reject the Defendant’s invitation
to find the plea offer unconstitutionally coercive on its face.

Of course, our disinclination to find the plea bargain offer per se coercive does not resolve
the issue of whether it was coercive asto the Defendant. In thisregard, the Defendant urges usto
undertake the “totality of the circumstances’ inquiry set forth in In re Ibarra, 34 Cal. 3d 277, 666
P.2d 980, 193 Cal. Rptr. 538 (1983), including the* special scrutiny” of severa specificfactors. This
Court has previously considered Ibarrain this context, however, and, while recognizing that several
of thefactorsmay berelevant, declined to adopt Ibarraasthemodel. See Joseph Lance Risner, 2003
WL 21492929, at *5. We see no reason to take a different approach now.

1lI n point of fact, the Defendant was no longer a juvenile when faced with the plea bargain offer.

12.]ury selection was scheduled to begin shortly after the plea offer was made.
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In reviewing the circumstances surrounding the State’s plea offer, we find that it was not
coercive asto the Defendant. The State did not misrepresent any factsto the Defendant in order to
induce her plea, and had a reasonable and good faith case against the codefendants against whom
the death penalty was being sought. Cf. Ibarra, 666 P.2d at 987 (specifying one of the relevant
factors as whether the inducement for the pleais proper). There were sufficient facts devel oped
during the State’ sinvestigation of the crimesto support the Defendant’ s guilty plea. Cf. id. (listing
a second factor aswhether thereisafactual basisfor the guilty plea). The proof also demonstrates
that the Defendant was motivated to plead guilty for reasonsin addition to removing the possibility
of the death penalty asto her friends. The Defendant testified at the post-conviction hearing that she
decided to accept the plea bargain not only to keep four of her codefendants from facing the death
penalty, but in hopes that she would receive a more lenient sentence from the court. Counsel
testified that, during his discussions with the Defendant about the offer, she told him “she simply
wanted achance one day to get out [of prison], just achance.” Thereisalso proof intherecord that
the Defendant wanted to avoid the ordeal of atrial. Counsel testified that the Defendant told him
shewanted to plead “to get thisover with.” Counsel further stated that the Defendant told him that
she did not want her family present at the guilty plea hearing because she was “ashamed” and did
not want “to face her family.” Indeed, at the subsequent sentencing hearing, when Counsel called
the Defendant to testify, he first informed the court, “Y our honor, my client has asked me if her
family could just leave the courtroom. . .. [S]he doesn’t want to testify in front of them.” The
potential humiliation attendant upon atrial is, of course, far greater than that attendant upon a plea
of guilt and/or a sentencing hearing.

The Defendant rai sesthe point that she had nothing to gain from her guilty plea, because she
could have waived jury sentencing if and when ajury found her guilty of the crimes to which she
pled. This argument overlooks the significance which sentencing courts frequently place upon a
defendant’ s decision to accept responsibility for his or her actions and plead guilty. Tria courts
often grant some leniency following a guilty pleathat would not be available upon ajury verdict of
guilt. The Defendant’s hope for judicial mercy upon her pleawas, wefind, not without some basis
in reality. That she ended up with the most severe sentence possible at the end of her sentencing
hearing does not imply that her hope for leniency was mere fantasy.

The Defendant was faced with a heart-wrenching choice. Her family counseled her against
pleading guilty. Her lawyer initialy advised her not to take the pleabargain, in hopesthat he could
negotiate a better offer. The Defendant had two daysin which to consider her options and discuss
matterswith her lawyer. Her aternativewasto gototrial and facetwelve of her peers-- all of whom
would hear thefacts of the case and seethe horrific photographs of the victims, photographsthat the
Defendant herself refused to look at. She would have faced being found guilty of the same offenses
to which she pled, and would have faced the same sentences she eventually was ordered to serve.
Additionally, her codefendants would have faced the death penalty. In short, while the Defendant
may have found herself on the horns of a dilemma, the record supports the trial court’s conclusion
that the choice she eventually made was not the result of coercion by the State. Thisissueiswithout
merit.
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The Defendant al so arguesthat, in pleading guilty to three counts of first degree murder, she
“branded herself” adangerousfel on and admitted to three aggravating circumstances, thereby giving
the sentencing court the authority to impose three consecutive sentences of life imprisonment
without the possibility of parole. She contends that “[n]o defendant with a proper knowledge and
understanding of thisfact would have voluntarily entered aguilty plea,” because she “had achance
of being convicted of lesser included offenses” had she chosen instead to go to triad. More
emphatically, shedeclaresthat “[i]t isimpossibleto believe that adefendant in [her] position would
have entered a guilty plea and submitted herself to a life sentence had she fully understood her
situation or had the coercion involved with the package deal not been present.” Thisargumentisa
reiteration of the Defendant’ sbasic one: that she had nothing to lose by going to trial, and nothing
to gain by pleading guilty. Therefore, we should ipso facto find her pleainvoluntary, unknowing,
and constitutionally invalid.

We find this argument unpersuasive. The Defendant’s decision to plead guilty was, in the
final analysis, her own. Whether she made the same choice that someone else would have madeis
irrelevant. Our inquiry is limited to whether she made the choice after having been fully informed
of thenature of the chargesagainst her and the ramifications of pleading guilty, in such amanner that
she understood the information being provided. This Court does not assess a defendant’ s decision
to plead guilty on the basis of what “no” defendant would have done, given afull understanding of
theplea. A defendant may validly chooseto plead guilty to the highest crimescharged, even without
an agreement as to the sentence. To argue that “no” defendant would do so is misplaced rhetoric.
This contention is without merit.

The Defendant also contends that her plea was not intelligent. The Defendant submitted
proof at the post-conviction hearing that, at the time of her guilty plea, she was functioning “within
the borderline retarded range of intelligence,” according to Dr. Miller’s report. However, Dr.
Miller’ sreport a so noted that the Defendant was* not suffering from primary mental retardation and
in point of fact has the potential to function within the average range of intelligence.” Dr. Miller
testified that the Defendant’s 1.Q. would have had no effect on her ability to enter a voluntary,
knowing pleaof guilty, nor would it affect her ability to assist her lawyer in her defense. Dr. Auble's
report indicated that, in July 2002, the Defendant’ s“[i] ntell ectual abilitiesfell withinthelow average
range” and that her performance 1.Q. was fourteen points higher than that obtained by Dr. Miller.
Dr. Aubletermed this“asignificant improvement” and opined that the earlier, lower test result may
have been due to the Defendant’ s significant distress at the time. The record further indicates that
the Defendant has obtained her GED while incarcerated subsequent to her plea. Inour view, these
indiciaare sufficient to support thetrial court’ sfinding that the Defendant had sufficient intelligence
to enter avalid guilty plea

The Defendant also points to evidence of her emotional and psychological difficulties as
proof that she was unable to enter avalid guilty plea. Dr. Miller’ s report states that the Defendant
“does not have an] auditory deficit but she does have difficulty attending to information that is
presented auditorily. She particularly has difficulty when any level of complexity isadded.” The
report further provides that the testing data indicated that the Defendant was “suffering from a
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significant emotional disturbance characterized by her tenuous contact with reality[,] indications of
paranoid ideation and clear indications of fragmented and confused thinking. Under pressure her
thinking deteriorateseven morerapidly ....” Dr. Miller testified at the post-conviction hearing that,
in hisopinion, the only way the Defendant could have entered her guilty pleavoluntarily, knowingly
and intelligently wasif she had had aprevious* extensive conversation” about the pleaand all of its
ramifications. Dr. Auble was more blunt: she testified that “[The Defendant’s] mental and
emotional state at that time[of the pleahearing] was sufficiently impaired that her entering the plea
was not in a knowing and voluntary fashion.”

The Defendant testified that Counsel read the Waiver of Rightsand Pleaof Guilty document
to her before she signed it, but she could not remember whether he explained to her any of her
constitutional rights. She stated that she did not ask him any questions about it. She stated that
Counsal did not discuss many of the sentencing aspects involved.

Counsel insisted that he discussed the pleain exhaustive detail with the Defendant and that
she appeared to understand it.

The trial court found that the Defendant and Counsel “did in fact have extensive
conversations about every aspect and consequence of the plea” The court further found that “[the
plea] was explained [by the court] in great detail and in simple language what the defendants were
pleading guilty to and the sentences that could be imposed and the petitioner said she understood.
Thereisno reason to believe that shedid not.” Finaly, the court found that the Defendant, “at al
times she has testified, has demonstrated an ability to understand statements made to her and
guestions asked of her, and has been able to communicate well.”

The Defendant’s argument is that, given her particular psychology and the particular
circumstances surrounding her guilty plea, including her lawyer’ s performance and the fact that the
trial court addressed all of the defendants jointly at the guilty plea hearing, she was incapable of
entering a constitutionally valid guilty plea. In this proceeding, she must prove this contention by
clear and convincing evidence. We concludethat shehasfailedtodo so. The Defendant’ sargument
depends upon the trial court accrediting her testimony and that of her experts, and discrediting the
testimony of Counsel. However, thetrial court did just the opposite. Thetrial court made aspecific
finding that Dr. Auble’ stestimony was “not credible.” Further, thetrial court accredited Counsel’s
testimony that he discussed extensively the guilty pleawith the Defendant and that she understood
it. Certainly, the Defendant’s performance at the post-conviction hearing does not bolster her
argument that sheiswithout the capacity to understand complex legal proceedingsand terminology.
SeeMotenv. State, 935 SW.2d 416, 422 (Tenn. Crim. App. 1996) (recognizing that, in determining
whether adefendant’ s guilty pleais knowing and voluntary, the reviewing court “may consider any
relevant evidence in the record of the proceedings, including post-conviction proceedings.”) In
short, the record does not support the Defendant’ s contention that she was incapable of entering a
valid plea due to her mental and emotional state, and this issue is therefore without merit.
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As set forth above, upon a challenge to the validity of a guilty plea, we must examine the
surrounding circumstances, including the Defendant’s relative intelligence, the degree of her
familiarity with criminal proceedings, whether she was represented by competent counsel and had
adequate opportunity to confer with him, the extent of the advice she received from her lawyer and
thetria court regarding the charges against her, and her reasons for deciding to plead guilty. See
Blankenship, 858 S.W.2d at 904. We have determined that the Defendant was sufficiently intel ligent
to enter avalid guilty plea. Asto her familiarity with criminal proceedings, it isundisputed that this
case was the Defendant’ s introduction to our criminal justice system. Nevertheless, by the time of
the plea bargain offer, the Defendant had been “in the system” for almost ayear. During thistime,
she had extensive contact with her lawyer and had experienced the juvenile court proceedings
attendant upon her transfer to criminal court. While not aseasoned veteran of criminal proceedings,
the Defendant did have some significant exposureto them by thetime sheentered her plea. We have
previously discussed the Defendant’ s reasons for pleading guilty and determined that she did not
do so asthe result of coercion or other improper basis.

The quality of the Defendant’ slegal representation is, of course, amgjor bone of contention
inthismatter. The Defendant contendsthat her lawyer wasineffectivein hisadviceto her regarding
the State' soffer. Thetrial court, however, credited thelawyer’ stestimony inthisregard, finding that
counsel investigated every possible defense and discussed same with the Defendant; he*talked with
the [Defendant] in great detail about all aspects of [the] plea and the consequences thereof”; he did
not “agree for her to plead guilty until he was certain she fully understood what she was doing and
that it was in her best interest”; and that counsel and the Defendant “did in fact have extensive
conversations about every aspect and consequence of the plea,” including discussion of the charges,
lesser-included offenses, possible punishments, and the rights and waivers implicated in a plea.
Whilethe Defendant strenuously arguesthat counsel’ s performancein thisregard was deficient, we
disagree. Although counsel for the Defendant was certainly inexperienced relative to the other
defenseattorneysworking onthiscase, therecord supportsthetrial court’ sfindingthat counsel spent
a great deal of time and effort reviewing and re-reviewing with the Defendant all of the issues
incident to the State’ s offer. The Defendant knew that, by pleading guilty, she was giving up any
hopethat ajury might convict her of lesser offenses. She knew that, by pleading guilty, her potential
benefit was limited to a hope that the trial court would be lenient in sentencing her, but that, even
so, shewould be spending at |east fifty-one yearsin prison. We have no doubt that the Defendant’s
lawyer did everything in his power to educate the Defendant about what she was doing. Counsel’s
representation of the Defendant with respect to the State’ s offer weighsin favor of thevalidity of the
Defendant’s plea.

We turn now to the manner in which the Defendant’ s pleas of guilt weretaken and the extent
of her interaction with the trial court. On February 20, 1998, the Defendant signed a Waiver of
Rightsand Pleaof Guilty which provided that shewas pleading guilty to one count of attempted first
degree murder, three counts of first degree felony murder, two counts of especially aggravated
kidnapping, two counts of aggravated kidnapping, and one count of theft over $1,000. The Plea
provided that sentencing for the attempted murder and the murder convictions would be set by the
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trial court; the effective twenty-five year sentence for the remaining convictions was to run
concurrently therewith.

Later that day, thetrial court convened ahearingin order to takethe Defendant’ sguilty pleas
aswell asthose of the other defendants. Rather than take the pleasindividually, however, thetrial
court had all six of the defendants gather together before the bench. Thetrial court swore in the
defendants as a group, and then addressed them together:

| needyouall . . . thank you, you all did speak loudly and everyone spoke and
answered that question [as to being sworn in], al six defendants.

Some questions, | can ask you jointly and again, | would ask you all to speak
loudly and clearly and | will indicated [sic] that you have all answered for therecord,
and somequestions | will need to ask you individually, and | will haveto start out by
asking you afew questionsindividually.

Thecourt then proceeded to inquireindividually asto each defendant’ sname, level of education, and
whether he or she could read and write without difficulty. The remaining questions asked of the
Defendant were done so in a group colloquy, with the court reporter indicating the responses by
noting in the record either “All defendants answered affirmatively” or “All defendants answered
negatively.” The only other question to which thetrial court required an individual response from
each defendant was, “ Areyou all pleading guilty becauseyou areguilty?’ TheDefendant responded,
“Yes’ tothis query.

ThisCourt has previously held that thisen masseall ocution wasinsufficient and did not meet
the requirements of Boykin and State v. Neal, 810 SW.2d 131 (Tenn. 1991), overruled on other
grounds, Blankenship, 858 S\W.2d at 902, because the trial court “did not receive individual,
identified responsesto each question” asked by thetria court. See Joseph Lance Risner, 2003 WL
21492929, at *9. See dso Jason Blake Bryant, 2004 WL 443414, at *12. The State contends that
this Court’s previous opinions in Risner and Bryant were in error on this issue, and that “[t]hose
opinions apply the requirements of Boykin and Neal too broadly, recognizing aconstitutional error
wherenoneexists.” Wedisagreeand elect tofollow our previousholdings. The State also contends
that, even if we find the mass alocution to present constitutional error cognizable in a post-
conviction proceeding, the issue has been waived in this case because it “is being raised by this
defendant for the first time on appeal from the denial of her post-conviction petition.” As pointed
out by the Defendant in her Reply Brief, however, this contentionisincorrect. The Defendant raised
thisissue in her Amended Petition for Post-Conviction Relief. We choose to address the issue on
its merits. Accordingly, we must determine whether the trial court’s error in this regard as to the
Defendant was harmless beyond a reasonable doubt. See Neal, 810 SW.2d at 138; Joseph Lance
Risner, 2003 WL 21492929, at *9.

As the Supreme Court pointed out in Boykin,



What is at stake for an accused facing death or imprisonment demands the
utmost solicitude of which courts are capable in canvassing the matter with the
accused to make sure he hasafull understanding of what the plea connotes and of its
consequence. When the judge discharges that function, he leaves arecord adequate
for any review that may be later sought and forestalls the spin-off of collateral
proceedings that seek to probe murky memories.

395 U.S. 243-44 (citations omitted). Because the trial court did not individually question each
defendant in this case, the record of the plea submission hearing does not, in and of itself, establish
the voluntary, knowing and intelligent nature of the Defendant’s plea. Thus, as pointed out by the
Defendant, weareforced to rely on “murky memories’ and the proof adduced at the post-conviction
hearing, in addition to the record of the submission hearing itself.

Thememorieswith whichwemust contend are, of course, the Defendant’ sand her lawyer’s.
Wemust al so contend with the post-conviction court’ sdetermination that the Defendant’ stestimony
at the post-conviction hearing was|ess credible than that of her lawyer. Asset forth above, we have
determined that the Defendant possessed the requisite intelligence at the time of her pleato be
capable of entering a plea of guilt. As also set forth above, we have further determined that the
Defendant’ sdecision to plead guilty wasnot theresult of coercion. Thekey issue, then, with respect
to the validity of the Defendant’s plea in the context of the mass allocution was whether she
understood what she was doing to the requisite degree. Only if the record demonstrates that she
sufficiently understood to what she was pleading, all of the ramifications of her plea, and the rights
that she was thereby abandoning, can we uphold her plea.

Counsel was adamant about his repeated and extensive conversations with the Defendant
about her plea. Thepost-conviction court accredited thistestimony. Dr. Miller testified that, solong
as she had adequate preparation prior to the guilty plea hearing, the Defendant was capable of
comprehending the proceeding. The Defendant claimed during her testimony that shewasnot “ sure”
if her lawyer explained her constitutional rights prior to the pleahearing; that hedid not review with
her what questions to expect from the trial court; and did not review with her a number of issues
regarding sentencing. The trial court found this testimony unpersuasive. Moreover, we find it
significant that nowhere in her post-conviction testimony did the Defendant claim that she did not
understand what she was doing, did not understand what her alternative was, or did not understand
the consequences of her decision. Nor did she testify that, had she had a more thorough
understanding of what her guilty pleameant, shewould havechoseninsteadtogototrial. Cf. Glenn
Beeler v. State, No. 01C01-9010-CR-00265, 1991 WL 181034, at *4 (Tenn. Crim. App., Nashville,
Sept. 16, 2001) (Tipton, J., concurring, finding that group plea passed constitutional muster even
with “no direct evidence that the petitioner understood his right against compulsory self-
incrimination or theeffect of hispleathereon,” in part because*” petitioner did not testify [at the post-
conviction hearing] that he was not aware of this right nor did he state that he would have gone to
trial if he had been aware of it.”)

Thetria court made the following findings relative to this issue:
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Although it was not the usual practice of this court, all defendants agreed to
plead guilty at the same time.

This court started by asking questions individually and made certain that all
responded in an understanding way to each question asked jointly.

When asked if they had had any alcohol or drugs within the last twenty-four
(24) hours, the petitioner answered negatively but defendant Sturgill answered “yes’
and explained. The other juvenile answered differently from the others when asked
about his ability to read and write.

It was explained in great detail and in simple language what the defendants
were pleading guilty to and the sentences that could be imposed and the petitioner
said she understood. Thereis no reason to believe that she did not.

It was explained in detail and simple language that a jury trial was being
waived athough that was a right they could insist upon. The petitioner said she
understood.

When the court asked if the defendants were pleading guilty because they
were guilty, each defendant was asked by name to respond individually. The
petitioner responded that she was pleading guilty because she was guilty.

The petitioner responded affirmatively that shewaspleading guilty freely and
voluntarily of her own free will and negatively to the question whether any force or
threats of any kind had been used to cause her to plead guilty.

It was explained that if they went to atrial beforeajury it was possibleto be
convicted of lesser offenses.

The court asked if there were any questions by any defendants as to the
agreement or what was to happen afterwards. The petitioner answered negatively.

The court asked again if any defendant had any questions about anything that
had been told them or asked of them. The petitioner answered negatively.

The petitioner answered the court that she was satisfied with her lawyer and
had no complaint in any way about how he had represented her.

In Joseph Lance Risner, wefound thetrial court’ serror in thisregard to be harmless beyond
a reasonable doubt due in part to the fact that the record demonstrated the defendant as being
“literate, educated, articulate, and intelligent.” 2003 WL 21492929, at *9. Furthermore, we found
that

[d]uring all stages of these proceedings, [Risner] was represented by competent
counsel who were experienced in capital defense. [Risner’s] attorneysboth testified
that they believed [Risner] knew the consequences of his plea when he entered it.
Trial counsdl discussed with [Risner] hisrights and the pleadialogue. Furthermore,
[Risner] signed amemorandum stating that hewas aware of hisconstitutional rights.
Therefore, we hold that his pleas of guilty were voluntarily and intelligently entered

-36-



Id. In Jason Blake Bryant, we also found the error harmless. In that case, we noted that the trial
court had an “important exchange” unique to Bryant about his low-level ability to read and write,
and hislevel of understanding about theguilty pleaafter hislawyer read to himthe Waiver of Rights
and Plea of Guilty document. 2004 WL 443414, at *12. Based on this unique exchange, together
with the fact that Bryant’ s lawyer was qualified to handle death penalty cases, this Court found that
Bryant “understood the guilty plea.” Id. at *13.

The Defendant does not have Risner’s intelligence or level of education. She did not sign
a special memorandum setting forth the ramifications of her plea. She was not represented by
counsel qualified to handle death penalty cases. Shewas not avoiding the death penalty by pleading
guilty. Shedid not have a specia exchangewith thetrial court. Nevertheless, on the record before
us, we conclude that the Defendant entered her guilty pleas voluntarily and knowingly and that the
trial court’ s error in conducting the mass all ocution was harmless beyond a reasonable doubt as to
the Defendant. The Defendant had extensive discussions with Counsel about her plea prior to
entering it; she never gave him any reason to suspect that she did not understand what he wastelling
her; heread to her the Waiver of Rightsand Pleaof Guilty document verbatim; shewas ableto read
and write without difficulty and signed this document; her testimony at both the sentencing hearing
and the post-conviction hearing demonstrates that she is an articulate woman capable of
understanding the basiclegal issuesinvolved; she determined to plead guilty even against thewishes
of her family; and she never raised an issue about her guilty pleauntil after her sentencing hearing.
In short, the record demonstrates that the Defendant entered her guilty pleawith therequisite degree
of understanding. Accordingly, wehold that the Defendant’ sguilty pleaisconstitutionally valid and
that sheis not entitled to post-conviction relief on this ground.

CONCLUSION

The Defendant is not entitled to post-conviction relief on the basis that she received
ineffective assistance of counsel. Thetria court did not abuseitsdiscretion in refusing to admit the
Defendant’ s proffered expert testimony of W. Thomas Dillard at the post-conviction hearing. The
Defendant’ s guilty pleais constitutionally valid. Accordingly, we affirm the judgment of the trial
court denying the Defendant’s claims for relief.

DAVID H. WELLES, JUDGE
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