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OPINION
|. Facts

A Shelby County jury convicted the Defendant of two counts of burglary of abuilding, two
counts of theft of property over $1,000, and eight counts of burglary of a motor vehicle. Thetrial
court subsequently nolle prosegui the second count of theft of property over $1,000. Thetrial court
sentenced the Defendant asfollows: twelve yearsfor each of the burglary of abuilding convictions,
to be served concurrently to each other; twelveyearsfor the theft of property over $1000 conviction,



to be served consecutively to the burglary of a building convictions; and six years for each of the
burglary of amotor vehicle convictions, to be served concurrently to each other, but consecutively
to the burglary of abuilding convictionsand the theft of property over $1000 conviction. Therefore,
the Defendant was sentenced to an effective sentence of thirty years.

The following relevant evidence was presented at the Defendant’ s trial. Corrie Lee Jones
testified that on March 19, 2001, between 10:30 and 11:00 p.m., while hewas at work at Cleo Wrap,
herecelved acall from hiswifetelling him that someone had stolen hiscar. Hetestified that hiswife
told him that the police had called her and told her that they found his car in the parking lot at
Seesel’s grocery store. He said that, after receiving this call, he went outside to see if his car was
there and discovered that it was missing, and he noticed some broken glass on the ground where the
car had been parked. Jonestestified that a police officer picked him up from work and took him to
the Seesel’ s parking lot where he saw, and retrieved, hiscar. He said that the steering wheel column
and passenger’ s side window were broken. Jones testified that he did not give anyone permission
to drive his vehicle while he was at work. He said that he bought the vehicle in 2000 for
approximately $5,000.

On cross-examination, Jones testified that the parking lot at Cleo Wrap was not “really”
fencedin, and therewere security camerasall around the parking lot, in addition to a security guard.
He said that the police talked to the security guard on the night his car was taken and “[t]hey were
running the [security] film back.” Hetestified that he did not do any errands or go out to eat on the
night his car was stolen, and he did not know exactly what time his car was stolen. Jones testified
that he could not identify the Defendant as the person who stole his car, and he had no personal
knowledge about who stole his car or when it was stolen.

Fred Martin testified that on March 19, 2001, his vehicle, a 1989 blue Dodge Caravan, was
broken into while he was at the Oak Court Mall. He said that he had parked near Goldsmith’s. He
testified that he and hiswife arrived at the mall around 6:00 p.m., and they left the mall around 9:30
p.m. When they walked outside, therewasapolice officer and several other people standing around
his vehicle. Hetestified that hisvehicle, aswell as about five or six others, had been burglarized.
He said that the front door window on the passenger side of hisvehicle had been broken, but nothing
wastaken from hisvehicle. He said that no one had permission to bein hisvehiclewhile hewasin
themall. On cross-examination, Martin testified that, after he arrived at the mall, he did not return
to hisvehicleprior to leaving themall. He said that he did not have any knowledge as to who broke
into his vehicle.

Oliver Currietestified that, on March 19, 2001, hewas shoppingin Oak Court Mall. Hesaid
that he went in the mall around 8:00 p.m., and, when heleft the mall, he came out to his car, 21985
Volvo, and thedriver’ s side window was broken. He said that his paperwork, briefcase, CD’s, and
other “stuff” were scattered everywhere. Currie testified that he did not believe that anything was
taken out of hisvehicle, except acouple of CD’s, but “it wasjust amess.” He said that he parked
near Goldsmith’s. Hetestified that the store was closing as he walked out, and he got the attention
of one of the security guards. Currietestified that he told the security guard what had happened and
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she told him that there was another incident around the corner of the mall. He said that he noticed
that another white car parked next to his car had also been burglarized. He testified that he did not
give anyone permission to bein his vehicle while he was shopping at the mall.

William Sheppardtestified that on March 19, 2001, hearrived at Oak Court Mall around 7:15
p.m., and, while he wasin the mall, his 1999 Dodge Caravan was burglarized. He said thedriver's
side, front-door window had been removed from his vehicle, but he could not recall whether
anything was missing from hisvehicle. Sheppard testified that four other vehicles next to hiswere
aso burglarized. He said that he was parked on the east end of the Oak Court Mall near
Goldsmith’s. Hetestified that no one had permission to bein hisvehicle while he was at the mall.

Kevin Spence testified that he arrived at Oak Court Mall around 8:00 p.m. on March 19,
2001, and he parked behind Goldsmith’s. He said that he was driving ared Ford F-250 truck that
did not have any damage. Hetestified that he left the mall at closing time, around 9:00 p.m., and
when he got to his vehicle he discovered that the passenger’ s side window was broken. When he
got inside the vehicle, he noticed that a camouflage jacket that he kept behind the seat of the truck
was missing. Spence testified that he alerted a security guard at the mall and two police officers
arrived shortly thereafter. Spence testified that he also discovered that his sunglasses and work
glovesweremissing, but hedid not know that they were missing until the policereturned theseitems
to him. He testified that he recovered the items that had been taken from his car from the police
when they told him to go to the Seesel’ s parking lot where the police had items that they retrieved
from another stolen vehicle. He said that no one had permission to be in his vehicle that night.

William Talbert testified that he arrived at the Oak Court Mall at around 7:30 p.m. on March
19, 2001, and he parked outside Goldsmith’s. Hetestified that he was driving 22000 Jimmy SUV
and that there was no damage to his vehicle when he entered the mall. Talbert testified that he left
the mall between 8:00 p.m. and 9:00 p.m., and he discovered then that his vehicle had been
burglarized. He explained that hisright rear window had been opened by “like acrowbar” and the
inside“wasmessed up.” Tabert testified that he contacted the policeand reported that some change,
shears and “miscellaneous stuff” was missing. He said that he saw four or five other vehicles near
his, including a van, that were damaged. He said that some of the items that were taken from his
vehicle wererecovered. He said that he did not give anyone permission to bein his vehicle when
he went into the mall.

Shelley Allen testified that on March 19, 2001, someone broke into her 1998 GMC Sierra
truck. Shesaidthat, onthat date, her mother had taken her truck to chorus practice at EudoraBaptist
Church, and at 9:30 p.m., her mother called her and told her that someone had broken into her truck.
Shetestified that, when she arrived at the church, she noticed that the back “pop out” window had
been broken off and set aside. She said that a raincoat, a walkman CD player, a CD, and a radar
detector were taken from her vehicle. Allen testified that the police came to the church and took a
report from her. She said that the police then took her to Seesel’ s where she claimed her items that
were laid out on a “bluish silver” car. Allen testified that, other than her mother, no one had
permission to be in her vehicle.



Judith Fendley testified that on March 19, 2001, shewasat chorusrehearsal at EudoraBaptist
Church. She said that she was shopping prior to rehearsal and left her vehicle around 6:45 p.m. to
go into the chorus practice, which began at 7:00 p.m. She testified that when she returned to her
vehicle, at around 9:15 p.m., she discovered that her driver’s side window of her 1998 Chevrolet
truck was*“ crushed, brokenin” and that her packagesweregone. Fendley testified that she contacted
the police, gave the police alist of the items taken from her vehicle, and the police took areport.
She said that she had purchased gifts at Target and “[i]t seemed like” she had atape recorder. She
testified that it appeared as though someone had gone through her glove compartment and console
compartment. Fendley testified that she was standing with several other people whose vehicles had
been broken into, and the police asked them to go across the street to Seesel’ sparking lot to identify
theitems, that werein aseparate vehicle, that the police had recovered. Shetestified that no one had
permission to be in her vehicle.

Paula Witek testified that on March 19, 2001, she arrived at Eudora Baptist Church around
7:00 p.m., and, when she |eft the church between 9:15 and 9:30 p.m., she discovered that someone
had broken into her car. She said that the driver’s side rear window was broken, and the weather
strip from around the door was laying on thefloor. She testified that it appeared that someone had
been in and “ransacked the car,” but nothing was missing from the vehicle. Witek testified that two
other women, who left the church around the same time, both discovered “the same problem” with
their cars. Shetestified that the police confirmed the damage, took her statement and they told her
to wait for the detectivesto come. She said that, during that time, she was informed that the police
had apprehended a suspect at the Seesel’s parking lot. The police told her that she could look for
and retrieve any items that she was missing that the police found in the car in which they
apprehended the Defendant. Witek testified that she went to Seesel’ s parking lot because she was
unsure if anything had been taken from her vehicle. She said that the police had theitemsin ablue
Buick, and she did not recognize any of the items in that vehicle as belonging to her. Shetestified
that she saw theindividual in the backseat of the police car but was unableto identify him. Shesaid
that no one had permission to be in her vehicle while she was at the church.

Eugene Sisco testified that he was working at the Mattress Firm on March 19, 2001 and he
left the storealittle after closing time, at around 8:00 p.m. Hetestified that the storewasbroken into
later that night. Sisco explained that the right front door was “smashed” and that the desk area had
“stuff taken out, thrown all over, cash box was missing.” He said that his checkbook was missing
fromthestoreand*”[t]he placewasjust awreck.” Sisco testified that he found out about theincident
because the police came to his home when they recovered his checkbook, which contained his
address. Sisco stated that the tray holding the loose change was missing from the cashbox when he
arrived at the store. He said that the police later returned the change drawer and deposit tickets that
werein the cashbox. Hetestified that he did not realize the deposit tickets had been missing until
the policereturned them. Sisco testified that no one had permission to bein the store, and hedid not
know the person that broke into the store. He testified that his store is not equipped with
surveillance cameras.

James Cox testified that he was working as the assistant manager at Sprint P.C.S. (“ Sprint
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store”) on March 19, 2001, and the store was broken into on that date. He said that he closed the
store that day, and he locked the doors and turned off the lights when he left. Cox testified that he
was notified between 8:00 p.m. and 10:00 p.m. by the store’s alarm company that there was a
burglary at the store. He said that the alarm company told him that there was “motion” inside the
building and “glass breakage.” Hetestified that he drove to work after the alarm company notified
him of the problem, and, when he arrived, he noticed that the right side of the glass entrance door
was“totally brokenout.” Cox testified that apolice officer told him to go in the storeto identify any
missing property. He said that, after a thorough examination, he determined that nothing was
missing from the store, but there was a cash drawer that had been pulled out onto the floor and
broken. Hetestified that ametal door |eading to the backroom was damaged and had to be replaced
becauseit “waskicked in, kicked open.” He said that no one had permission to bein the store after
it closed.

Cox testified that, after he advised the police of the damage, he waited a couple hoursfor the
crimeunit to arrive. Hetestified that the policetold him therewasamanin custody at Seesel’ s, and,
when hewa ked over to that |ocation, he noticed that the Mattress Firm al so had abroken front glass
door. Cox testified that the Sprint store has operational cameramonitorsand glass sensors. Hesaid
that the cameras were working that night, and he showed the videotape surveillance to the police.
Cox testified that he viewed this videotape and saw someone in the Sprint store after hours, and,
although it was dark, he was able to identify the man on the video because “ there was asort of clear
shot of him.” He said that the man was African-American, had braids, and was wearing some type
of jacket. He testified that the videotape was in black and white and the lights were off when the
videotape was recorded.

Eddie Scallions, aninvestigator with the District Attorney General’ s Office, testified that he
was asked to copy and slow down certain videotape recordingsfrom the Seesel’ s store and the Sprint
store. Hetestified that the State requested that he slow down the videotape recordings because the
pictures, at their normal speed, madeit difficult to discern what theimageswereon thetape. Hesaid
that the Sprint videotape was slowed down to a speed where “one could look at and recognize an
Image.”

Investigator Scallions testified that he was also asked to take “still shot photos” from the
Sprint videotape. Hetestified that, when he slowed down the Sprint videotape, hewasasked to only
include the portion with the Defendant. Scallions said that he decided which camera angles to
include in the edited tape using areport that described the police’s suspect. He explained that the
suspect was wearing a knit cap and a bandage, which he used as identifying characteristics. He
testified that he relied on the police officers who made the arrest to “catch [him] up” on what
happened, and, if apolice officer has the wrong information, that would lead him to make incorrect
assumptionsor to isolate incorrect images on the videotape. Investigator Scallionstestified that the
person taken into custody matched the description of the individual recorded on the videotape.

Michael Clark, alieutenant with the Memphis Police Department, testified that, on March
19, 2001, he was involved in the Defendant’s arrest. He testified that, shortly after 9:00 p.m., he
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heard calls on his radio about multiple automobile burglaries near Goldsmith’s in the Oak Court
Mall. He said that, shortly thereafter, a similar call came in about automobile burglaries at the
Eudora Baptist Church. He said that, at that time, there was a call about a suspicious person,
described as an African-American male wearing a “blue skull knit cap” and a “ green camouflage
type jacket.” The officer testified that the suspicious person was at Seesel’s in a four-door blue
Buick. Lieutenant Clark testified that he sent task force carsto the area to determine if there was
anything unusual, and then he followed. When he pulled into the Seesel’ s parking lot, he saw the
blue Buick but therewasno onenear thevehicle. Hetestified that theright rear window wasbroken,
and it looked as though the trunk lock had been tampered with. He said that he could not read the
car’' s license plate number because it was blocked from his view by another car. Lieutenant Clark
testified that he moved around to the side of Seesel’s, so he could watch the store without being
noticed. He said that he was approached by someone who said that they called the police. He
testified that, a short time | ater, the Defendant walked out of the front door of Seesel’ s, looked over
and saw him. Lieutenant Clark testified that, at that time, the person who had approached him said
“that’ stheonewe' retalking about.” Clark testified that the Defendant then walked back inthestore.

Lieutenant Clark testified that he brought one of the officersin an unmarked police car tothe
parking lot and the other officer pulled his front bumper up to the rear bumper of the Buick. He
testified that he called the “plainclothes’ officersin for assistance, and then he |eft the parking lot
“obvioug[ly]” because he was in amarked police car and in full uniform. Hetestified that, at that
time, hereceived adescription of the Defendant’ sclothes. Lieutenant Clark testified that hereturned
to the parking lot a short time later, and he observed Officer Vaden, Officer Pollard, and Officer
Reinhart arresting the Defendant. He said that he looked inside the Buick and saw “assorted
property.” Hetestified that he notified the detectives on-duty and thetwo officersat EudoraBaptist
Church and Goldsmith’ stotell themto hold their victims. The officer said that he went to the Sprint
store, and he was present when the victims came to attempt to identify their property.

On cross-examination, Lieutenant Clark testified that he arrived at the Seesel’ s parking lot
around 9:30 p.m. Hesaid that he tried to get the name and address of the witness that approached
himinthe Seesel’ s parking | ot but the witnessdid not want to giveit to him. Hetestified that he had
officers on the scene within minutes of the dispatcher’ scalls. He said that he was not present at the
Goldsmith’s or the Eudora Baptist Church incidents because he “had [his] hands full at Seesel’s.”
Lieutenant Clark testified that he did respond to the calls at the Sprint and the Mattress Firm stores.
He said that, at the Sprint store, the manager was discussing a videotape, and hetold the officersto
obtain the videotape. He testified that there was a piece of “a club steering lock” inside the Sprint
store, and the matching end of that club piece was inside the Buick. He said that there was a
Mattress Firm deposit stamp and a cash drawer with deposit slipsfrom the Mattress Firminside the
Buick.

Officer Christopher Vaden testified that he was assigned to the Central Precinct Task Force
of the Memphis Police Department, and on March 19, 2001, hereceived acall that several vehicles
had been broken into. Hetestified that, while in route to that call, the dispatcher advised him that
asuspicious person complaint had been received at the Seesel’ sstore. He said that when hereceived
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the suspicious person call, he proceeded to the Seesel’s parking lot. Officer Vaden testified that
Lieutenant Clark, who was on the scene, gave him information about the suspicious person,
including a description of him and what type of vehicle he drove. He recalled that the suspicious
person was wearing a “greenish coat and a black skull cap.” He recalled that the vehicle's
description was of a“Buick Park . . . an ElectraPark Avenue” that wasblue, and the Defendant was
standing by this vehicle. Officer Vaden testified that he observed the Defendant at the Seesel’s
entrance, and the Defendant was going through ajacket, taking papers out of thejacket and throwing
itemsin the trash can.

Officer Vaden testified that he pulled in behind the Defendant’ s car, and he noticed that the
Defendant was watching Lieutenant Clark who wasin amarked police car. Hetestified that, when
the lieutenant left the parking lot, the Defendant approached, and went into, the vehicle. From his
position, he saw that the Defendant was starting the vehicle with a screwdriver. Officer Vaden
testified that he gave the “takedown signal” and approached the vehicle on foot. He said that the
Defendant saw Officer Pollard pulling into the parking lot in an unmarked vehicle, and he got out
of the car and ran into Officer Vaden's arms. The officer said that the Defendant still had the
screwdriver in his hand. He testified that the police had to struggle with the Defendant, and he,
Officer Pollard, and Officer Reinhart had a“ difficult time” getting the handcuffs on the Defendant.
Officer Vaden testified that, after the police handcuffed the Defendant, the police asked the
Defendant what his name was, and the Defendant would not give the police any information. “At
one point [the Defendant] gave us afake name. | believe it was Barry Sanders.” He said that the
Defendant continued to refuse to give the police any information, and the Defendant was put in a
police car and the police began to contact the victims. Hetestified that, when the Defendant tried
to “bail out of the vehicle,” the Defendant’s cap fell off of him.

Officer Vaden testified that he contacted the vehicle’' sowner who cameto the scene and told
the policethat the damage to the steering wheel was not therebefore. He said that therewere several
itemsin the vehicle, and he made an inventory of everything in the vehicle on the arrest ticket. He
testified that several of the victims were still at the scene giving reports to the police officers, and
he called the victims to the vehicle to identify their property. He testified that then he itemized the
property that the victims identified in the vehicle and returned the items to the respective owners.
Hetestified that, after the Defendant was detai ned, he went to the M attress Firm and the Sprint store,
where he observed that the glass entrance doors to both businesses had been broken. He said that
hewent to the M attress Firm becausethe store' scouponsand deposit slipswerefound inthevehicle
the Defendant drove.

Alvin Peppers, an officer with the Memphis Police Department Crime Scene Unit, testified
that, on March 19, 2001, he worked at severa burglary locations. He said that he was called to a
Sprint store and a mattress store near the Oak Court Mall. Hetestified that, when he arrived at the
Sprint store, there were other officers at the scene, and he observed a broken front glass door. He
said that he was instructed to “photograph, collect, and tag evidence,” which he did. He said that
the Sprint store’ s manager, who was present at the time, described to him the condition of the store
when the manager |eft before the burglary compared to the current condition. Heidentified apicture

-7-



that showed an inner officer door that had damage to the *“locking mechanism,” which the manager
said wasundamaged beforetheburglary. Officer Pepperstestified that the picture showed footprints
on the door that he determined caused the door to open.

Officer Pepperstestified that he then went next door to the M attress Firm where hewas a so
instructed to “photograph, collect, and obtain evidence if there was any.” He said that he was not
asked to take any fingerprint evidence, which is normally requested unless the officer believes that
getting fingerprint evidenceis “not feasible.” He said that, during hisinvestigation, he determined
that fingerprints would not be available because there were many surfaces that “would not hold a
fingerprint,” and there were gloves found on the scene. Hetestified that he was then asked to go to
the Seesel’s parking lot where he photographed a scene that consisted of “a vehicle and other
personal items.” Officer Pepperstestified that the Defendant was present at that time. He testified
that he was al so requested to take a photograph of the Defendant’ s tennis shoesto attempt to match
his shoes with the footprint found at the Sprint store. He said that he was “not able to match the
prints but there was a similarity.”

James Sewdll, an officer with the Memphis Police Department, testified that, on March 19,
2001, hewasinvolved in theinvestigation of the burglaries. He said that he responded to aburglary
alarm at the Sprint store and, upon arrival at the scene, he discovered that the Mattress Firm, next
to the Sprint store, had also been burglarized. Hetestified that he waited for the representatives of
the Sprint storeto arrive and he contacted the representative of the mattress store. Officer Sewell
testified that the Sprint store had both an alarm system and video surveillance, and he had Officer
Peppers obtain the surveillance videotape for evidence. Officer Sewell testified that he viewed the
tape at the Sprint store, and he helped an investigator create a slower version and still picturesfrom
the videotape.

Officer Sewell testified that he also assisted at the Seesel’ s parking |ot where the Defendant
was apprehended. He said that he hel ped identify itemsthat had been taken from the Mattress Firm
that consisted of acash register drawer with some coupons and deposit slipsfrom the store. Hesaid
that herecalled that the cash register drawer was taken from the garbage can in front of Seesel’ sand
that the deposit dlipswere in the car or right outside the car. Officer Sewell testified that, when he
arrived at the Seesdl’ s parking lot, the Defendant was already in custody, and he recalled that the
police recovered a screwdriver and a coat from the Defendant.

Based upon this evidence, the jury found the Defendant guilty of two counts of burglary of
a building, two counts of theft of property over $1000, and eight counts of burglary of a motor
vehicle. The trial court nollied one count of theft, and sentenced the Defendant to an effective
sentence of thirty years on the remaining convictions.
Il1. Analysis

On appeal, the Defendant contendsfirst that the evidenceisinsufficient to sustain any of his
convictions. He aso contends that: (1) he was denied a fair trial because the offenses in the
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Defendant’ s multiple indictment were consolidated; (2) the State improperly used specific theft
locations without proper foundation; and (3) the trial court erred in admitting into evidence the
videotape recording.

A. Sufficiency of the Evidence

When an accused challenges the sufficiency of the evidence, this Court’ s standard of review
iswhether, after considering the evidencein thelight most favorableto the prosecution, any rational
trier of fact could have found the essential elements of the crime beyond areasonable doubt. Tenn.
R. App. P. 13(e); Jackson v. Virginia, 443 U.S. 307, 324 (1979); State v. Carter, 121 SW.3d 579,
588 (Tenn. 2003); State v. Smith, 24 SW.3d 274, 278 (Tenn. 2000). Thisrule appliesto findings
of guilt based upon direct evidence, circumstantial evidence, or a combination of both direct and
circumstantial evidence. State v. Pendergrass, 13 S.W.3d 389, 392-93 (Tenn. Crim. App. 1999).

In determining the sufficiency of the evidence, this Court should not re-weigh or re-evaluate
the evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor those drawn by thetrier of fact from the evidence. Statev. Buggs,
995 SW.2d 102, 105 (Tenn. 1999); Liakasv. State, 286 S.W.2d 856, 859 (Tenn. 1956). Questions
concerning the credibility of the witnesses, the weight and value of the evidence, and all factual
issuesraised by theevidence areresolved by thetrier of fact. Liakas, 286 S.W.2d at 859. This Court
must afford the State of Tennessee the strongest |egitimate view of the evidence contained in the
record, aswell asal reasonableinferences which may be drawn from the evidence. Statev. Evans,
838 S.W.2d 185, 191 (Tenn. 1992). Because a verdict of guilt against a defendant removes the
presumption of innocence and rai ses a presumption of guilt, the convicted criminal defendant bears
the burden of showing that the evidence was legally insufficient to sustain aguilty verdict. 1d.; see
State v. Carruthers, 35 S.W.3d 516, 557-58 (Tenn. 2000).

A conviction may be based entirely on circumstantial evidence where the facts are “‘so
clearly interwoven and connected that the finger of guilt is pointed unerringly at the Defendant and
the Defendant dlone.’” Statev. Reid, 91 SW.3d 247, 277 (quoting Statev. Smith, 868 S.W.2d 561,
569 (Tenn. 1993)). The jury decides the weight to be given to circumstantial evidence and “[t]he
inferencesto be drawn from such evidence, and the extent to which the circumstances are consi stent
with guilt and inconsistent with innocence, are questions primarily for the jury.” Marablev. State,
203 Tenn. 440, 313 S.W.2d 451, 457 (1958) (citations omitted). While single facts, considered
alone, may count for little weight, when al of the facts and circumstances are taken together, they
can point the finger of guilt at the Defendant beyond a reasonable doubt. State v. Williams, 657
S.\W.2d 405, 410 (Tenn. 1983). Further, “[t]heinferencesto be drawn from such evidence, and the
extent to which the circumstances are consistent with guilt and inconsistent with innocence are
guestions. . . for thejury.” Marable, 203 Tenn. 440, 313 SW.2d at 457; see also Statev. Gregory,
862 SW.2d 574, 577 (Tenn. Crim. App. 1993).

In Tennessee, aperson commits burglary who, without the effective consent of the property
owner, entersabuilding other than a habitation (or any portion thereof) not open to the public, with
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intent to commit afelony, theft or assault. Tenn. Code Ann. § 39-14-402(a)(1) (2003). Burglary of
abuildingisaClassD felony. Tenn. Code Ann. 8 39-14-402(c). Burglary of amotor vehicle occurs
when, without the owner’ s consent, an individual enters a motor vehicle with the intent to commit
afelony, theft or assault. Tenn. Code Ann. § 39-14-402(a)(4). A person commitstheft of property
“if, with intent to deprive the owner of property, the person knowingly obtains or exercises control
over the property without the owner’s effective consent.” Tenn. Code Ann. § 39-14-103 (2003).
Theft of property isa Class D felony if the value of the property obtained is between $1,000 and
$10,000. Tenn. Code Ann. § 39-14-105(3) (2003).

The Defendant contends that the evidence presented at trial is insufficient to sustain his
convictionsfor two counts of burglary of abuilding, theft of property over $1,000, and eight counts
of burglary of a motor vehicle. Specifically, he asserts that the proof at trial showed only the
identification of a man with a similar description, and the evidence at trial showed no other
testimony that involved the Defendant’ s identification, including fingerprint evidence. Further, he
contends that severa of the victims stated that nothing was taken from their vehicles.

We concludethat sufficient evidence was presented for arational jury to find the Defendant
guilty of each and every crimefor which hewas convicted. First, the evidenceissufficient to prove
histheft of property conviction. The evidence at trial showed that on the night of March 19, 2001,
Jones received a call that his vehicle, a Buick, had been stolen and that the vehicle was at the
Seesel’ sparking lot. The proof at trial showed that the Defendant was apprehended in thisvehicle.
Jonestestified that he went to the parking lot, identified his vehicle, and the vehiclewasreleased to
him. Jones testified that he had purchased the vehicle for $5000 in 2000. At trial, Officer Vaden
testified that he saw the Defendant inside the stolen vehicle attempting to start the vehicle with a
screwdriver. Thisevidenceis sufficient to sustain the Defendant’s conviction for theft of property
valued over $1,000.

Similarly, the evidenceis sufficient to sustain the Defendant’ s convictionsfor two counts of
burglary of abuilding and eight counts of burglary of amotor vehicle. James Cox, arepresentative
from the Sprint store, testified that, on March 19, 2001, his store was broken into and a surveillance
videotape recording showed aman, resembling the Defendant, inthe store. Thejury concluded that
the Defendant wasthe perpetrator. Similarly, Eugene Sisco, the manager of the Mattress Firm store,
testified that, on March 19, 2001, his store was broken into, and a cashbox with deposit tickets was
missing from the store. The evidence at trial showed that these items were later recovered by the
policeinthevehicleinwhich the Defendant was apprehended. Thisevidenceissufficient to sustain
the Defendant’ s convictions for two counts of burglary of abuilding.

The evidence is also sufficient to sustain the Defendant’s convictions for eight counts of
burglary of amotor vehicle. Atthe Defendant’ strial, eight witnessestestified that their vehicleshad
been broken into. Theevidenceat trial showed that, in five of theseinstances, itemsthat weretaken
from the victims vehicles were recovered from the vehicle in which the Defendant was
apprehended. Theevidenceat trial showed that, in thethree other cases, nothing wastaken fromthe
vehicles, however, al of the vehicles were broken into around the same time and in the same area.
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Accordingly, considering this evidence in the light most favorableto the State, we conclude that it
is sufficient to sustain the Defendant’ seight convictionsfor burglary of amotor vehicle. Sincethe
evidence is sufficient to sustain al of the Defendant’s convictions, thisissueiswithout merit.

B. Failureto Sever Offenses

The Defendant contends that the trial court erred by failing to sever the indictmentsin this
case. The Defendant assertsthat severance should have occurred regardless of whether trial counsel
objected to the consolidation of offenses. The State asserts that the Defendant has waived thisissue
because the Defendant did not object to the consolidation of indictments at trial.

Tennessee Ruleof Criminal Procedure 14(a) providesthat adefendant’ smotion for severance
of offenses “must be made before trial, except that a motion for severance may be made before or
at the close of all evidence if based upon a ground not previously known.” Furthermore,
“[sleveranceiswaived if the motion is not made at the appropriatetime.” Tenn R. Crim P. 14(a);
seedso Tenn. R. Crim. P. 12(b)(5) (request for severanceisrequired to befiled beforetrial); Tenn.
R. Crim. P. 12(f) (issuesnot raised by pre-trial motion asrequired by Rule 12(b) arewaived). Inthis
case, the Defendant filed no motion to sever the counts of the indictments, and the Defendant first
complained of the consolidation of the indictments in his motion for new trial. After thoroughly
reviewing the record, we conclude that this issue has been waived because the Defendant failed to
object to the offenses being consolidated at trial. Because thisissue has been waived, it may only
be considered if “plain error” exists. See Tenn. R. App. P. 3(e); Tenn. R. App. P. 36(a).

Issuesthat riseto theleve of plain error liewithin the sound discretion of the appellate court
and may be considered: (1) to prevent needless litigation; (2) to prevent injury to theinterests of the
public; and (3) to prevent prgjudice to the judicial process, prevent manifest injustice, or to do
substantial justice. See Tenn. R. App. P. 13(b); Tenn. R. Crim. P. 52(b); State v. Adkisson, 899
SW.2d 626, 638-39 (Tenn. Crim. App. 1994). In Adkisson, this Court stated that the following
factors should be considered by an appellate court when determining whether an error constitutes
“plain error:”

() the record must clearly establish what occurred at the trial court; (b) aclear and
unequivocal rule of law must have been breached; (c) a substantial right of the
accused must have been adversely affected; (d) the accused did not waive the issue
for tactical reasons; and (e) consideration of theissueis* necessary to do substantial
justice.”
Adkisson, 899 SW.2d at 641-42 (citations omitted). Further, “al five factors must be established
by therecord . . . and complete consideration of al the factorsis not necessary whenit isclear from
therecord that at least one of the factors cannot be established.” Statev. Smith, 24 S\W.3d 274, 283
(Tenn. 2000).

In the present case, the first factor is met because the record clearly shows what occurred at
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trial. The second factor requiresthe breach of aclear and unequivocal rule of law. Rulesregarding
consolidation and severance of offensesareincluded in the Tennessee Rules of Criminal Procedure.
Rule 8(a), concerning the mandatory joinder of offenses, provides that:

[tilwo or more offenses shall be joined in the same indictment, presentment, or
information, with each offense stated in a separate count, or consolidated pursuant
to Rule 13 if the offenses are based upon the same conduct or arise from the same
criminal episodeand if such offensesareknow to the appropriate prosecuting officid
at the time of the return of the . . . presentment(s) . . . and if they are within the
jurisdiction of a single court.

Tenn. R. Crim. P. 8(a). Rule 8(b) of the Tennessee Rules of Criminal Procedure, which allows for
the permissive joinder of offenses, states, “Two or more offenses may be joined in the same
indictment, presentment, or information, with each offense stated in aseparate count, or consolidated
pursuant to Rule 13 if the offenses constitute parts of acommon scheme or plan or if they are of the
same or similar character.” Tenn. R. Crim. P. 8(b). Rule 13(a) provides, “The court may order
consolidation of two or moreindictments, presentments, or informationsfor trial if the offensesand
all defendants could have been joined in asingle indictment, presentment, or information pursuant
to Rule 8. Tenn. R. Crim. P. 13(a). Nonetheless, Rule 14 of the Tennessee Rules of Crimina
Procedure states that “[i]f two or more offenses have been joined or consolidated for trid . . . the
defendant shall have aright to aseverance of the offenses unless the offenses are part of acommon
scheme or plan and the evidence of one would be admissible upon thetrial of the others.” Tenn.
R. Crim. P. 14(b)(1). To avoid severance, both portions of the rule must be satisfied. See State v.
Hallock, 875 S.W.2d 285, 289 (Tenn. Crim. App. 1993); seedso, Statev. Tolivar, 117 SW.3d 216,
227-31 (Tenn. 2003).

Thefirst prong of Rule 14(b)(1) of the Tennessee Rules of Criminal Procedure requiresthat
the trial court find acommon scheme or plan. In Tennessee, there are three categories of common
scheme or plan evidence: (1) evidence showing adistinctive design or signature crime; (2) evidence
demonstrating alarger, continuing plan or conspiracy; and (3) evidence that the offenses are part of
the same transaction. Statev. Moore, 6 S.\W.3d 235, 240 (Tenn. 1999).

The second prong of Rule 14(b)(1) of the Tennessee Rules of Criminal Procedureiswhat the
Tennessee Supreme Court has deemed the * primary inquiry” in any severance case, and is whether
the evidence of one offensewould be admissibleinthetrial of the other if thetwo offensesremained
severed. Statev. Burchfield, 664 S.W.2d 284, 286 (Tenn. 1984). Our Supreme Court has stated that
“‘[u]lnless|it is] expressly tied to arelevant issue, evidence of acommon scheme or plan can only
serve to encourage the jury to conclude that since the defendant committed the other crime, he aso
committed the crimecharged.”” Moore, 6 SW.3d at 239 n.5 (quoting Hallock, 875 S.W.2d at 292).

The Supreme Court has aso stated that “a common scheme or plan for severance purposes
isthe same as acommon schemeor plan for evidentiary purposes.” 1d. at 240n.7. Thus, Tennessee
Rule of Evidence 404(b) isrelevant to our analysis of thisissue. Rule 404(b) excludes evidence of
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“other crimes, wrongs, or acts’ committed by the defendant when offered only to show the
defendant’s propensity to commit the crime charged. See Tenn. R. Evid. 404(b). Generdly,
evidence that the accused committed crimes independent of those for which he is on tria is
inadmissible because such evidence lacksrelevance and invites the finder of fact to infer guilt from
propensity. SeeMoore, 6 S\W.3d at 239; seeaso Tenn. R. Evid. 404(b). Evidence of other crimes,
wrongs, or acts, however, may be admissible for other purposes, such as “‘to show identity, guilty
knowledge, intent, motive, to rebut a defense of mistake or accident, or to establish some other
relevant issue.’” Moore, 6 SW.3d at 239 n.5 (quoting Hallock, 875 SW.2d at 292). Offenses
arising from the same criminal episode must bejoined for thesametrial. Tenn. R. Crim. P. 8(a); see
State v. Goodwin, 143 S.W.3d 771, 780 (Tenn. 2004).

We cannot conclude that thetrial court erred when it consolidated the Defendant’ offenses.
The offensesin this case appear to be part of acommon scheme or plan because they are part of the
same criminal episode. The offenses occurred in the same geographic area during the same time
period, and evidence of many of the crimes was found in the vehicle in which the Defendant was
apprehended. This connection shows a common plan and, further, evidence of one offense would
be admissible in the trial of the other offenses if the offenses had been severed. Therefore, we
concludethat thetrial court did not err by allowing the offensesin this caseto be consolidated. This
issue is without merit.

C. Evidentiary Issues

The Defendant contends that he was denied the right to afair trial because the State used
specific theft locations prior to laying a proper foundation at trial, and thetrial court erred when it
admitted an edited copy of the videotape recordings.

In Tennessee, thedetermination of whether proffered evidenceisrelevant in accordancewith
Tennessee Rule of Evidence 402 is left to the sound discretion of the trial judge, as is the
determination of whether the probative value of evidence is substantially outweighed by the
possibility of prejudice pursuant to Tennessee Rule of Evidence 403. State v. Kennedy, 7 S.\W.3d
58, 68 (Tenn. Crim. App. 1999) (citing State v. Forbes, 918 S.W.2d 431, 449 (Tenn. Crim. App.
1995)); State v. Burlison, 868 S.\W.2d 713, 720-21 (Tenn. Crim. App. 1993)). In making these
decisions, the trial court must consider the questions of fact that the jury will have to consider in
determining the accused’ sguilt aswell as other evidence that has been introduced during the course
of thetrial. Statev. Williamson, 919 SW.2d 69, 78 (Tenn. Crim. App. 1995). Wewill only disturb
anevidentiary ruling on appeal when it appearsthat thetrial judgearbitrarily exercised hisdiscretion.
State v. Baker, 785 SW.2d 132, 134 (Tenn. Crim. App. 1989).

Initial questions of admissibility of evidence are governed by Tennessee Rules of Evidence
401 and 403. These rules require that the trial court must first determine whether the proffered
evidenceisrelevant. Pursuant to Rule 401, evidence is deemed relevant if it has “any tendency to
make the existence of any fact that is of consequence to the determination of the action more
probable than it would be without the evidence.” See Forbes, 918 SW.2d at 449. In other words,
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“evidence is relevant if it helps the trier of fact resolve an issue of fact.” Nell P. Cohen, et d.,
Tennessee Law of Evidence § 4.01[4], at 4-8 (4th ed. 2000).

After thetria court findsthat the proffered evidenceisrelevant, it then weighsthe probative
value of that evidence against the risk that the evidence will unfairly prejudice the trial. State v.
James, 81 SW.3d 751, 757 (Tenn. 2002). If the court findsthat the probative valueis substantially
outweighed by itsprejudicial effect, the evidence may beexcluded. Tenn. R. Evid. 403. “Excluding
relevant evidence under this rule is an extraordinary remedy that should be used sparingly and
persons seeking to exclude otherwise admissible and rel evant evidence have asignificant burden of
persuasion.” James, 81 S.W.3d at 757-58 (quoting Whitev. Vanderbilt Univ., 21 SW.3d 215, 217
(Tenn. Ct. App. 1999)).

1. Specific Theft L ocations

The Defendant contends that the trial court erred when it allowed the State to use a map
during the State’ s opening statement. The Defendant asserts that the State wasimproperly allowed
to use “labels and markings’ to show specific theft locations on the map and that the use of this
“anticipated” evidencewas prejudicia to the Defendant. Attria, the Defendant objected to theuse
of the locations on the map at trial and the following discussion between the trial court, Assistant
District Attorney Parks, and trial counsel Felkner occurred:

MS. PARKS: Aspart of my opening statement, | had our investigator print off amap
from MapQuest to indicate the areas that were burglarized on this occasion. |
showed it to Mr. Felkner. He opposes the use of thisin the opening statement, but
theinvestigator will betestifying today. | will be abletolay aproper foundation and
enter it into evidence as an exhibit, but at this point he does object to meusingitin
opening statement.

THE COURT: Mr. Felkner?

MR. FELKNER: Y our Honor, if | can clarify that alittle bit. | do not object to the
map per se, the fixed locations of Seesel’s, the church and Oak Court Mall. | do
object to her referring to the carsand thingslike that just becausethose- | think Y our
Honor cantakejudicial of Seesdl’s. . ..

MR. FELKNER: . . . | think the fixed locations are fine, but as far as saying, you
know, acar wastaken here and acar wastaken here, | think that’ sintroducing things
into evidence that haven't been properly laid afoundation for. So that’swhat | was
opposing, not the map itself.

THE COURT: WEell, I don't —I"m going to let her do that. It’sjust argument by my

judgment. I’m going to tell thejury the statements and arguments of lawyers are not
evidence. It'ssubject to you proving what you say. And if shefailsto do that, that
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gives the defendant an opportunity to contest the opening statement, it becomes an
issue. I'mjust—but I'll allow you to do that by pointing out this was done here, and
they’ re subject to your linking it up as proof.

MS. PARKS: Yes, Your Honor.

THE COURT: So, | don't, you know | don’t have any problem with that. It's an
entry responsibility when you make statements in the opening statement, you sort of
got to proveit, you know.

Tria courts have wide discretion in controlling arguments of counsel, including opening
statements, and atrial court’ sruling concerning the arguments of counsel will not bereversed absent
an abuse of discretion. State v. Sutton, 562 S.W.2d 820, 823 (Tenn. 1978). A tria court should
provide both partiesthe opportunity to present their case theory and the facts upon which they intend
to rely, so long as those facts are deemed likely to be supported by admissible evidence. See State
v. Stout, 46 SW.3d 689, 713 (Tenn. 2001). Examining the record, we do not find an abuse of
discretion by the trial court in alowing the State to use a map, with labels and markings, to show
specific theft locations in the opening statement. Thisissue iswithout merit.

2. Security Videotape

The Defendant contends that the trial court erred when it admitted severa portions of a
security videotape. Specifically, the Defendant asserts that the portions of the videotape were not
an accurate portrayal of the overal video and that, therefore, the prejudicial effect outweighed the
probative value. At trial, the following exchange took place between the tria court, Assistant
District Attorney Parks, and trial counsel, Felkner:

MR. FELKNER: At some point, Y our Honor, I’'m going to object here, not to the
Sprint tape because the Sprint tape isawhole copy of the slowed down version. But
| am objecting to the duplication of the Seesel’ stape because it is a piecemeal copy
of the original. Now, I've tried to sit through the tape, and it isalong, long, long
tape. I’m not asking that the State reproducethe entiretape, just the 10 or 15 minutes
that they say thisisgoing on at Seesel’s, because what [Investigator] Scallions did,
is he just picked out what he believed or was told to be [the Defendant]. From the
tapethat I’ ve seen, if you includethe other frames, there are many people coming and
going. Either cars coming and going from the parking lot. So | would object to the
introduction of the Seesel’s tape unless it included everything because it’s not a
properly duplicated tape. It’snot authentic. It doesn’t show the original. It shows
parts of the original that the State wants to show.

THE COURT: I'm going to alow the tape in. 1I'm going to allow you as much

latitude as you need to weigh the credibility to be given that tape. . . and | will give
you any latitude you want.
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The next day, at trial, the following exchange took place:

MS. PARKS: Weéll, Your Honor, as we argued yesterday with [Investigator]
Scallions on the stand, the defense has a problem with the redacted version of the
video tape. Mr. Felkner thoroughly examined [Investigator] Scallions with regards
to that video tape. He'salleging that there' s excul patory material within that video
tape. | advised himtoday if thereis excul patory material, that he can go down to our
office and view the tape and haveit copied. Apparently he did that but is unable to
locate - - that’ s on the video tape. [Investigator] Scallionsis not available thisweek,
and | told Mr. Felkner that. He' sgonefor therest of theweek. He'sbeenwell-aware
of this tape since the beginning. The last time we were set at trial, he was advised
that the[re] were tapesin this matter. And | was unaware at this point that he was
going to allege that there was some excul patory material. | was trying to expedite
thismatter by only including those portions of the video tapethat wasrelevant to this
defendant.

MR. FELKNER: . . .My problem with the tape is beyond whether or not it may or
may not contain excul patory evidence, my problem with the tapeisit’ snot acopy as
envisioned by the rules of evidence. The rules of evidence state that a copy is an
exact duplicate of the original. And this- - it’s uncontroverted by any proof before
you that thisis an edited version of the copy - - of the original. Andif | could just
read from Rule 1001 of the rules of evidence under aduplicate: A duplicateisacopy
produced by the sameimpression astheoriginal or from the same matrix or by means
of photograph, including enlargements, miniatures, or by mechanical or electronic
re-recording or by chemical reproduction or by other equivalent techniques which
accurately reproduce the original. This is not an accurate reproduction of the
original.

All I'maskingisif the Stateintendsto introduce this edited version, that they should
be required to introduce the same time |apse that includes al the frames. That’s all
I’m asking. I’m not saying that they can’'t use the edited version. That they should
just include all of the frames from that relevant time period. That's al I'm asking.
| understand that the tapes, the 24 hour surveillance tape, | don’t expect the jury to
sit here for 24 hours while the store is closed and there’ s no one in the parking lot.
That’snot what I'm asking. It’sthe time that the State is covering in their redacted
copy, I’'m just asking that they use a copy of the original. That’sall I’'m asking.

THE COURT: Wéll, | understand the nature of your objection, and I’'m going to

overrule the objection. I’'m going [to] admit the tape, but by the same token, | have
allowed you to ask thewitnessif that’ s an accurate copy of al of theframes. Hesaid
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no. He selected somethat he thought wasrelevant. I'll allow you to arguethat to the
jury that he also said that he saw other personsin the video. I’ ve allowed you to ask
him if those persons were dressed a certain way and if those persons could have
possibly been the suspect. But you can argue to the jury that somebody else could
have committed these actions. That the State did not do a good job of editing the
videos. Andyou believethat the tapes clearly demonstrate that there' sareasonable
hypothesisthat somebody el se committed the crime other than thisdefendant. . . . so
that the argument and the questions goesto the weight and credibility . . . not to the
admissibility, but the weight of credibility. I’m going to allow you alarge amount
of leverage or latitude to attack the tapes themselves.

And | thought that you did a pretty good job of cross-examining this man. He
admitted on the witness stand that he said, well, | saw some other male blacks. . . .

The admissibility of videotapes of the crime scene and victims has long been within the
sound discretion of thetrial judge, and hisor her ruling on admissibility will not be disturbed absent
aclear showing of an abuse of that discretion. Statev. Ronnie Michael Cauthern, No. 02C01-9506-
CC-00164, 1996 WL 937660, at *17 (Tenn. Crim. App., a Nashville, Dec. 2, 1996), no perm. app.
filed; see also State v. Banks, 564 S.W.2d 947, 949 (Tenn. 1978); Statev. Van Tran, 864 S.W.2d
465, 477 (Tenn. 1993). Moreover, thetrend isto vest morediscretioninthetrial judge srulingson
admissibility. SeeBanks, 564 S.W.2d at 949. The Defendant had the opportunity to request that the
trial court admit into evidence other portions of the videotape that he believed were relevant and
would be helpful, however, he did not do so. We conclude that the trial court did not abuse its
discretion by admitting into evidence portions of the surveillance videotape requested by the State,
and, therefore, thisissue is without merit.

I11. Conclusion

In accordance with the foregoing authorities and reasoning, we affirm the trial court’s
judgment.

ROBERT W. WEDEMEY ER, JUDGE
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