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OPINION
The defendant is charged with robbing and murdering Louie B. Johnson in May 2000. The

defendant wasconvictedinan earlier trial, but thetrial court granted anew trial because of aclaimed
violationof Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194 (1963), rel ativeto undiscl osed evidence.

This appeal relates to the defendant’s pre-trial statements to his appointed attorney in the
Warren County Jail on May 21, 2000, that were overheard by a police officer who increased the
volume of the audio component of avideo cameralocated abovethe defendant and hisattorney. The
state wants to use the statements for impeachment if the defendant should testify. It contendsfirst,
though, that the attorney-client privilege does not cover the statements. It also argues that even if
the statements were protected by the privilege, the privilege should not bar their use for impeaching
the defendant. The defendant initially respondsthat the state’ sappeal ispremature becausethetrial
court never ruled on the state’s motion.



The record on appeal contains a transcript of a hearing at which the state presented three
witnesses. Anita Youngblood, a correctional officer with the Warren County Sheriff’s Office,
testified that she was working on the day the defendant’ s attorney arrived at the jail. She said the
jail was short-staffed when he arrived because it was lunchtime. She said she offered the attorney
use of the chapel to meet with the defendant. She said she told him she could lock the doors and
look for someone to guard them. She said that the attorney refused because he did not want to be
alone in the chapel with the defendant and that she offered him the booking room where most
attorneys meet with their clients. She said the booking room wasalso called the*“holding” area, and
it had a bench located approximately six to seven feet from where the defendant and his attorney
were talking. She said that on May 31, 2000, a prisoner was sitting on the bench. She said that the
dispatch room had glasswalls and that one could seethe dispatcher aswell asthe monitorsand other
eguipment. Shesaid that video cameras are located throughout thejail but that the video camerain
the chapel had no audio component.

During cross-examination, Ms. Y oungbl ood testified that the chapel wasnolonger available
for attorney-client meetings. She said that most meetingstook place in the holding room or an area
designated for “visiting” and that both locations had video cameras in them. She said she did not
inform the attorney that his conversation could be overheard, and she did not know whether the
defendant’ sattorney was awarethat the cameraover histable had audio capability. Shesaid that the
person on the bench was sitting eight to nine feet from the defendant and that he was there before
the attorney and the defendant arrived, which was the reason she offered them the chapel.

Thomas Arthur, the person who was sitting on the bench in the booking area during the
defendant’ s meeting with his attorney, testified that he turned himself in to make bond because his
ex-wife had obtained warrants for him. Hesaid hewas at thejail for approximately four hours that
day. Hesaid herecalled that an attorney met with hisclient in the same room and that he could hear
their conversation but he “couldn’t tell [the court] what they said.” The record reflects that Mr.
Arthur aso testified that he recalled “ one thing that was said,” but did not “even know what was
said, but [he] thought it was stupid to say on account of all these places you would think would be
recorded or whatever.” Regarding the defendant’ salleged “ stupid” comment, Mr. Arthur said that
he did not have “any idea what it was.” Mr. Arthur further testified he did not recall who the
attorney was or who the client was, but he recalled the time was approximately 12:00 or 1:00 p.m.

Lieutenant Jody Cavanaugh testified that he had worked for the Warren County Sheriff’s
Office asapolice officer for eighteen years. He said that hewas in thejail’ s dispatch office on the
day the defendant and his attorney met in the holding areaand that he heard their conversation. He
said that the two men were sitting at the table outside the dispatch office and that a camerawith an
audio feed wasdirectly abovethem. Hesaid he heard the attorney begin to advise the defendant that
he had been appointed to represent him. He said he heard the defendant respond, “1 did it, but |
didn't meanto doit.”

On cross-examination, Lt. Cavanaugh said that because the volume waslow, heturned it up
on the monitoring devicejust before the attorney informed the defendant that he had been appointed
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to represent him. He admitted he did not inform the defendant’ s attorney that he could or did listen
totheir conversation. Hesaid hedid not consider the conversation confidential becauseit took place
in the holding area where jail personnel, inmates, and other people could walk through the room.
Thetrial court asked Lt. Cavanaugh whether an officer in the dispatch room could hear what was
said in the booking room without the benefit of the audio monitoring device, and hereplied “you can
at timesif people are speaking loud enough . . . .”

Joyce Carter, a clerk for the Warren County Sheriff’s Office, testified that she was in the
dispatch room when the defendant and his attorney met in the holding room and that they were the
only persons in the holding room at the time. Ms. Carter then read the following excerpt from a
statement she made on that day:

While [the attorney] and [the defendant] were taking, Jody
Cavanaugh camethrough. He camein the dispatch officeand turned
the volume on the camera up that isin the booking area. | could hear
their voices, but couldn’t make out what wasbeing said. Teresawas
talking on the phone and there was other noisesin the dispatch office.
| asked Jody if [the defendant] said what | thought | heard him say,
which was | was there. Jody was listening to him talk and said he
would tell uslater . ...

At the conclusion of the hearing, the trial court observed that the issue whether to suppress
the defendant’ s statement had been argued before and that nothing had changed, with the exception
of Thomas Arthur’s testimony which the trial court determined “doesn’t mean athing.” Thetria
court stated it was “not inclined to grant a Rule 9 appeal at this stage” and, with regard to the
defendant’ s statement, it “would not allow it, as [the court] stated before, under any way, shape,
form, or fashion. . . theattorney/client privilege communicationistoo sacred to play withit likethat,
and | wouldn’t doit.” Thetria court said it would “sign an order that [it] would not let [the state]
use that to impeach him if he took the witness stand” but, later, the trial court said, “if he takes the
stand, like | say, | want to know [if the defendant and his attorney knew that anyone else wasin the
room], if that is possible. | will rule on that then.”

Relative to the appeal being premature, we note two deficiencies in the record. First, no
written order from which the state has appeaed isin therecord. Although the state asserted inits
Rule 10 application that an order would be forthcoming, it was not. Thetrial court’s statements at
the hearing do not reflect a definitive ruling. Second, the trial court referred to a prior ruling and
proceeding, and defense counsdl referred to the state’s motion to use the statements as seeking a
“reopening” and anew ruling from the trial court. However, no transcript of any prior proceeding
isintherecord on apped. Inthisregard, what istelling about the hearing in therecord isthat neither
the defendant nor hisformer appointed attorney testified. In fact, neither one attended the hearing.
Obvioudly, the trial court was interested in learning their views of the events at the jail given Mr.
Arthur’ s testimony.



Wealso notethat the state’ s application sought relief only fromthetrial court’ sorder barring
use of the defendant’ s statements for impeachment purposes, and this court granted the application
regarding that issue. Now, however, the state is essentially attacking the underlying ruling that the
defendant’ sstatementswere privileged attorney-client communications. We, likethetria court, are
reluctant to consider the matter fully without evidence from the defendant and his former attorney.
Inany event, thetrial court found that Mr. Arthur’ stestimony, by itself, did not affect itsprior ruling
barring use of the privileged communications. We are not in a position to disagree with that ruling
given the record before us.

Relative to the defendant’s privileged statements, we do not believe that the state may
impeach thedefendant withthem if hetestifies. ThestatecitesBryanv. State, 848 SW.2d 72 (Tenn.
Crim. App. 1992), and asserts that the attorney-client privilege is not absolute. In Bryan, the
petitioner sought post-conviction relief from felony convictions, claiming his guilty pleas were not
knowingly, understandingly, and voluntarily entered. The state sought to have the petitioner’ stria
attorney testify regarding what he told the petitioner about his constitutional rights and the
ramifications thereon of hisguilty pleas. This court found animplied waiver of the attorney-client
privilege to the extent necessary for the state to rebut the petitioner’ s claimed ignorance. In doing
S0, thiscourt adopted thefollowing conditionsfor implied waiver foundin Hearnv. Rhay, 68 F.R.D.
574, 581 (E.D. Wash. 1975):

(1) assertion of the privilege was aresult of some affirmative act by
the asserting party, such asfiling suit;

(2) through this affirmative act, the asserting party put the protected
information at issue by making it relevant to the case; and

(3) application of the privilege would have denied the opposing party
access to information vital to its defense.

848 SW.2d at 81. The conditions existing in Bryan are not in the present case. Bryan availsthe
state nothing regarding the use of improperly obtained privileged attorney-client communications.

The record reflects that at the time of the interview, the defendant’s attorney had been
appointed to represent him on the charges involved in this case. These circumstances lend
themselves more appropriately to those reflected in Bishop v. State, 582 S.W.2d 86 (Tenn. Crim.
App. 1979), asecond degree murder casein which the defendant’ sattorney had asked the defendant
to draft astatement whilehewasinjail detailing his actions during the period of timerelevant to the
casefor trial preparation purposes. Later, other inmates attempted ajail break which resulted in a
search of the various cells. The defendant’ s draft statement was seized by Sheriff’s deputies, who
made copies and gave them to investigating officers. The state sought to introduce the document as
evidence. Thetrial court refused to alow its use as direct evidence, but permitted the state to use
it to impeach the defendant during cross-examination. In affirming hisconviction, thiscourt did not
directly address the use of the statement but stated that the defendant did not show any prejudice.
Id. at 89. The defendant then sought habeas corpusrelief in federal court. The Sixth Circuit Court
of Appeals affirmed the district court’s grant of relief. Bishop v. Rose, 701 F.2d 1150, 1155 (6th
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Cir. 1983). Firdt, it noted that this court did not make a determination on the critical issue
concerning the state’ sinterference with the attorney-client relationship. It stated that the state’ suse
of the document to impeach the petitioner benefitted the prosecution to the substantial detriment of
thepetitioner. It concluded that “when the prosecution gets evidence before the jury which is based
on confidential communi cations between the defendant and hisattorney it alsoimpingeson the Sixth
Amendment right to counsel.” 1d. at 1157. The court also concluded that the prosecutor’ suse of the
document to attack the petitioner’s credibility, a critical issue in the circumstantial evidence case,
prejudiced the petitioner. Other jurisdictions have precluded use of privileged attorney-client
communicationsfor impeachment purposes. Seeg, e.q., Peoplev. Knippenberg, 362 N.E.2d 681 (111.
1977); Atesv. State, 21 S.W.3d 384 (Tex. Ct. App. 2000).

In the present case, the defendant was talking with his attorney who had been appointed to
represent him on the charges in this case. Given the tria court’s ruling regarding the privileged
nature of the conversation, Lieutenant Cavanaugh'’s listening to it by turning up the volume on a
monitoring device was an improper interception of a privileged communication. We conclude that
any use of the defendant’ s statements made during the communi cation would violatethe defendant’ s
Sixth Amendment right to the assistance of counsel and render atrial fundamentally unfair.

Based upon the foregoing and the record as awhole, we affirm the trial court’ s judgment.

JOSEPH M. TIPTON, JUDGE



