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OPINION

The petitioner was convicted of especialy aggravated robbery and thetria court imposed a
sentence of twenty-two years. Thiscourt affirmed on direct appea. See Statev. Anthony D. Forster,
M2002-00008-CCA-R3-CD (Tenn. Crim. App., a Nashville, Apr. 1, 2003). The petitioner's
application for permission to appeal to our supreme court was denied on October 13, 2003. The
petitioner filed atimely petition for post-conviction relief, alleging that his waiver of the right to
counsel was not valid. The post-conviction court summarily dismissed the petition, ruling that the
issue had been previously determined by this court on direct appeal.

The petitioner'sconviction relatesto therobbery of an Arby'srestaurant in Nashvilleon June
18, 1997. Teresa Obispado, an Arby's employee, testified that the offense occurred between 9:30
and 9:40 am. Sherecalled that the perpetrator, a black male more than six feet tall and weighing
more than two hundred pounds, walked from the back door to the cash registers with the manager,
who had blood on her face. Ms. Obispado stated that the perpetrator directed the manager to lieon
thefloor. Sheidentified the petitioner as the perpetrator first from a photographic lineup and later
at trial.



Betty Kidwell, another Arby's employee, testified that she heard a commotion in the
manager's office and saw alarge black male in the office. When the manager and the perpetrator
walked toward thefront of the restaurant, Ms. Kidwell ran out the back door, where she saw another
man standing outside. The same man later got into a blue car being driven by the perpetrator. She
was unable to identify the perpetrator from a photographic lineup but did write down the license
number of theblue car. Sherecalled that after theincident, the manager had acut on her cheekbone.

Metro Police Officer James Michael Chastain discovered that the license tag number was
registered to a blue, four-door, 1984 Subaru belonging to the petitioner. After two of the Arby's
employees identified the petitioner from a photographic lineup, Officer Chastain arrested the
petitioner at his apartment. The petitioner provided police a videotaped statement, wherein he
admitted his participation in the robbery.

Sandra Christian, who was working as a training manager at the Arby's on the day of the
offense, identified the petitioner as the perpetrator, who had gained access to the restaurant through
the back door. Sherecalled that the petitioner approached her from behind, put hisarm around her,
and ordered her to open the safe. Ms. Christian stated that the petitioner grabbed a portable
telephone and struck her on the cheek, took |oose change and bills from the safe, and then ordered
her to the front of the store. According to Ms. Christian, the petitioner took the money from both
cash registers and then ordered her to lie onthefloor. She suffered ablack eye and an open wound
to the side of her face.

In this appeal, the petitioner contends that the post-conviction court erred by summarily
dismissing his petition for post-conviction relief. He asserts that the issue presented, whether his
waiver of the right to counsel was voluntary, was not previously determined.

Under the Post-Conviction Procedure Act, a claim which has been previously determined
cannot beabasisfor post-convictionrelief. See Tenn. Code Ann. §40-30-106(h) (2003). Tennessee
Code Annotated section 40-30-106 provides as follows:

A ground for relief is previously determined if a court of competent
jurisdiction hasruled onthe meritsafter afull and fair hearing. A full andfair hearing
has occurred where the petitioner is afforded the opportunity to call witnesses and
otherwise present evidence, regardless of whether the petitioner actually introduced
any evidence.

Tenn. Code Ann. § 40-30-106(h).

If the post-conviction court determines that the claims for relief have been previously
determined, "the petition shall be dismissed,” and "[t]he order of dismissal shall set forth the court's
conclusionsof law." Tenn. Code Ann. 8 40-30-106(f). When aclaim has been raised and rejected
by this court on direct apped, it qualifies as having been previously determined. See Harvey v.
State, 749 SW.2d 478, 479 (Tenn. Crim. App. 1987); Burt v. State, 2 Tenn. Crim. App. 408, 454
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SW.2d 182, 184 (1970); Morgan v. State, 1 Tenn. Crim. App. 454, 445 S\W.2d 477, 478 (1969);
see also State v. Wright, 225 Tenn. 652, 475 S.W.2d 546 (1972); Searlesv. State, 582 S.W.2d 391
(Tenn. Crim. App. 1979); Forrest v. State, 535 S.W.2d 166 (Tenn. Crim. App. 1976); Helton v.
State, 530 S.W.2d 781 (Tenn. Crim. App. 1975); Rudd v. State, 531 S.W.2d 117 (Tenn. Crim. App.
1974); Gant v. State, 507 S.W.2d 133 (Tenn. Crim. App. 1973); Johnson v. Russell, 4 Tenn. Crim.
App. 113, 469 S.W.2d 511 (1971).

On direct appeal, the petitioner challenged the validity of the waiver of his right to be
represented by counsel at the sentencing hearing and during the hearing on hismotionfor anew trial.
This court recounted the events leading to the petitioner's decision to proceed pro se:

[W]e havethoroughly examined the record to determine the path the [ petitioner] has
taken with his attorneys, eventually leading to his self-representation. Since his
arrest, the [petitioner] had the benefit of four appointed attorneys and one privately
retained attorney. Prior totrial, the[petitioner] was appointed a public defender who
asked to be relieved from his position as trial counsel to the [petitioner]. The trial
court granted the public defender's request, and the [ petitioner] retained an attorney
to represent him at trial. At the conclusion of his trial, the [petitioner's] retained
attorney asked to berelieved from representing the [ petitioner], and the court granted
hismotion. The trial court appointed another attorney to represent the [petitioner]
at sentencing, but the attorney moved to be relieved as [petitioner's] counsel. The
[petitioner] also filed a motion to dismiss his attorney and proceed pro se. Thetrial
court acquiesced, inlight of each attorney citing the[petitioner] asuncooperativeand
argumentative.

Anthony D. Forster, slip op. a 7-8. This court rejected the petitioner's claim that his waiver of the
right to counsel wasinvalid, concluding that "thetrial court properly advised the [petitioner] of the
perilsof self-representation, and the [petitioner] made anintelligent and knowing waiver of hisright
to counsdl." Id. at 8.

This court also regjected the petitioner's claim that the "trial court frustrated his right to
appeal" by relieving his counsel shortly before the sentencing hearing:

[N]othing in the record indicatesthe [petitioner's] right to appea has been frustrated
by the actions of the trial court. If any actions have delayed or frustrated the
[ petitioner's] right to appeal, the [ petitioner's] own actions haveresulted in any delay.
. . . [T]he [petitioner] has fallen out of favor with all of his attorneys and has
demanded that he act ashisown counsel. . . . Therecordindicatesthe [ petitioner] has
been belligerent to the court and to his own counsel. Despite the warnings and
adviceof thetrial court, the[petitioner] choseto represent himself. . . . Therefore, the
[petitioner] cannot blame thetrial court.

1d. at 10-11.



In his petition for post-conviction relief, the petitioner again asserted that his waiver of the
right to counsel was not knowing and voluntary. He contended that the waiver was invalid because
he did not sign a written waiver and because the trial court failed to fully apprise him of the
consequences of proceeding pro se. While the petitioner asserts in his reply brief that he also
presented aclaim that histrial counsel wasineffective, the original petition containsno such claim.
Thevalidity of the petitioner's waiver of theright to counsel wasfully litigated and decided by this
court on direct appeal. In consequence, the claim has been previously determined and may not be
abasisfor post-convictionrelief. See Tenn. Code Ann. 840-30-106(h). Under thesecircumstances,
it isour view that the post-conviction court did not err by summarily dismissing the petition.

Accordingly, the judgment of the post-conviction court is affirmed.

GARY R. WADE, PRESIDING JUDGE



