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OPINION

|. Factual Background




On October 28, 1999, the appellant pled guilty in the general sessions court to misdemeanor
assault. Thetrial court sentenced him to eleven months and twenty-nine days but suspended service
of the sentence and placed him on probation. The record reflects that while the appellant was on
probation, he was charged with aggravated assault. On September 5, 2001, he pled guilty in the
Sullivan County Criminal Court to aggravated assault and viol ating his misdemeanor probation. For
the aggravated assault conviction, the trial court sentenced him to three years to be served on
probation. The trial court also revoked the appellant’s probation for the misdemeanor assault
conviction; ordered that he serve ninety days of the eleven-month, twenty-nine-day sentence in
confinement with the remainder to be served on probation; and ordered that the revoked
misdemeanor sentence be served consecutively to the new felony sentence. Therecord reflectsthat
the appellant served ninety daysin jail and was released on probation.

On February 21, 2003, aprobation violation warrant wasfiled, alleging that the appel lant had
violated probation by committing domestic violence. The probation revocation hearing transcript
isnot in therecord on appea. However, an April 11, 2003, order statesthat the trial court revoked
the appellant’ s probation in the felony and misdemeanor casesand that it ordered him to servethirty
days in jail and one year on intensive supervised probation. On February 23, 2004, a second
probation violationwarrant wasfiled, alleging that the appel lant had viol ated hisprobation by testing
positive for cocaine. At the probation revocation hearing, the appellant acknowledged that he had
violated his three-year probationary sentence for the aggravated assault conviction. However, he
argued that hismisdemeanor assault sentence had expired beforethe probation viol ation warrant was
filed. Thetrial court disagreed, revoked both of the appellant’ s probationary sentences, and ordered
that he serve three years, eleven months, and twenty-nine days in confinement with credit for time
served injail.

[I. Analysis

The appellant claims the trial court was without jurisdiction to revoke his misdemeanor
probation because that sentence had expired. He contendsthat on September 5, 2001, thetrial court
ordered him to serve his three-year felony probationary sentence consecutively to his revoked
misdemeanor assault sentence and, therefore, that his misdemeanor sentence expired on September
4, 2002. In support of his argument, he notes that the judgment of conviction form for the
aggravated assault conviction specifies that the felony sentence isto be served consecutively to the
misdemeanor sentence. Inaddition, heclaimsthat becausethetria court ordered him to serveninety
daysinjail for the misdemeanor revocation first, he had to compl ete his misdemeanor probationary
sentence before he could begin serving thefelony probationary sentence. The state contendsthat the
trial court ordered the appellant to serve his revoked misdemeanor sentence consecutively to his
three-year aggravated assault sentence, that the appell ant had not yet begun serving probation for the
revoked misdemeanor sentence, and that thetrial court had jurisdiction to revokeboth sentencesand
order the appellant to serve them in confinement. We agree with the State.

Initially, we note that while the judgment of conviction form for the aggravated assault
conviction specifiesthat thethree-year sentenceisto run consecutively to the revoked misdemeanor
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sentence, the trial court stated at the September 5, 2001, revocation hearing that the revoked
misdemeanor sentence is to run consecutively to the three-year sentence “except for 90 days.” As
pointed out by the State, generally, when there is a conflict between the judgment of conviction and
the transcript of the proceedings, the transcript controls. See State v. Davis, 706 S.W.2d 96, 97
(Tenn. Crim. App. 1985).

It was within the trial court’s discretion to order the appellant to serve the revoked
misdemeanor probationary sentence consecutively to thenew felony sentence. See Tenn. Code Ann.
840-35-310(a). Moreover, thiscourt has held that atrial court can order asentence of confinement
to run consecutively to a probationary sentence. See State v. Malone, 928 SW.2d 41, 44 (Tenn.
Crim. App. 1995). However, adefendant must serve the period of confinement first. Seeid. The
probationary term resumes when the defendant compl etes the intervening custodial sentence. Id.;
see Statev. James Thomas Tyree, No. M1998-00401-CCA-R3-CD, 1999 Tenn. Crim. App. LEXIS
1206, at *6 n.2 (Nashville, Dec. 8, 1999) (noting that atrial court can order a custodia sentence to
run consecutively to aprobationary sentence and that the probationary sentencewoul d “ recommence
upon completion of the custodial sentence”) (emphasis added). In the present case, the trial court
revoked the appellant’s probation for the misdemeanor sentence and ordered a sentence of split
confinement. We concludethat under Mal one, the appellant wasrequired to serve ninety daysinjail
for the misdemeanor probation revocation first. Upon completion of that period of confinement, he
wasto serve probation for the misdemeanor revocation consecutively to histhree-year probationary
sentence. The appellant had not completed either sentence when the probation violation warrants
werefiled on February 21, 2003, and February 24, 2004. Therefore, thetrial court could revoke both
sentences and order the appellant to serve the sentences in confinement.

I11. Conclusion

Finding no reversible error, we affirm the judgments of the trial court but remand for entry
of a corrected judgment in case number $44,421, the aggravated assault, to reflect that the
misdemeanor revocation is to be served consecutively to the aggravated assault sentence.

NORMA McGEE OGLE, JUDGE



