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In a three count indictment returned by the Houston County Grand Jury, Defendant, David A.
Langley, wascharged with rape of achild in thefirst two countsand with aggravated assault in count
three. Following ajury trial, Defendant was convicted of rape of achild, aClass A felony, in count
one; of thelesser included offense of aggravated sexual battery, a Class B felony, in count two; and
of reckless endangerment with a deadly weapon, a Class E felony, in count three. Defendant was
sentenced asaRange | standard offender to twenty-three yearsfor the rape of achild conviction, ten
years for the aggravated sexual battery conviction, and two years for the reckless endangerment
conviction. Thetrial court ordered Defendant’ s sentence for aggravated sexual battery to be served
consecutively to his sentence for rape of achild, and his sentence for reckless endangerment to be
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he was arrested; (4) that the trial court erred in not granting amistrial when the State’ s witnesses
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Defendant’ s judgments of conviction for rape of achild and aggravated sexual battery.
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OPINION

Edna Langley, Defendant’s mother, said that Defendant began living with her in the fall of
1999. In August 2001, Ms. Langley received atelephonecall from her daughter, Audrey Miller, who
told Ms. Langley that Defendant had inappropriately touched hisnieces, CL and SL. (Wewill refer
to theminor victimsby their initials). At thetime of theincident, CL wasten yearsold and SL was
eight years old. Defendant listened in on Ms. Langley’s telephone conversation from another
telephone and became very upset and belligerent. Ms. Miller’s daughter, Paula, called the police.

Defendant told Ms. Langley that hewasnot going to prison and threatened to commit suicide.
Defendant took ahandful of ibuprofen and began cutting hisarm with abox cutter. Hewarned Ms.
Langley not to call anyone, and Defendant’s behavior frightened her. Ms. Langley said that
Defendant told her that he had only touched CL once. Defendant said that CL wasafraid, and hetold
her that they “would just be friends.”

Ms. Langley said that CL and SL visited her often during the summer of 2000 and would stay
several daysat atime. SL never visited her alone. Ms. Langley said that there was a computer in
the dining room that both she and Defendant used.

On cross-examination, Ms. Langley said that Defendant had attempted suicide before. Ms.
Langley said that her granddaughters slept in her bedroom when they visited, and Ms. Langley went
to bed at the same time asthe girls. Ms. Langley said that she did not believe that she had ever |eft
the girls alonewithout her supervision. She denied that she had seen any inappropriate behavior by
Defendant, and said that Defendant and CL seemed to be good friends. Ms. Langley said that a
detached garage was located about fifteen or twenty feet behind the house, but she had never seen
either of the girls take a bottle of lotion into the garage. On redirect, Ms. Langley admitted that
Defendant was alone with the girls at times, and Defendant took the girls to the park by himself.

Chad Smith, a police officer with the Erin Police Department, responded to the dispatcher’s
call about a domestic disturbance at Ms. Langley’s house. Ms. Langley told Officer Smith that
Defendant had taken some pills, and was upset and belligerent. Officer Smith found Defendant in
thekitchen, holding hisarm over thesink. Defendant was cutting hisarm with abox cutter. Officer
Smith told Defendant to put the box cutter down several times before Defendant looked up.
Defendant told Officer Smith that he would make Officer Smith shoot him if he came any closer.



Defendant finally laid the box cutter down. Officer Smith said that Defendant had severed an artery
in hisarm, and “there was blood going everywhere.”

Ms. Langley told Officer Smith after Defendant wastaken to the hospital by ambulance, that
her granddaughters had told one of their cousins that Defendant had molested them. Officer Smith
interviewed CL that night, and she gave a statement implicating Defendant. CL’s mother later
learned that her second daughter, SL, had also been inappropriately touched by Defendant, and SL
provided a similar statement to Officer Smith the following day.

Officer Smith said that he did not ask the Department of Children’s Services for assistance
with the investigation of the case. Officer Smith believed that the Department’ s involvement was
not necessary becausethe perpetrator had beenidentified, thevictimswerenot inany danger of harm
from the perpetrator, and thevictims had not expressed any reluctancein talking about theincidents.
Officer Smith said that the Department did not usually participate in a perpetrator’ sinterview. He
|ater called Child Protective Services, adivision of the Department of Children’ s Services, toarrange
psychological counseling and a medical examination for the two victims. Officer Smith said that
the person he spokewith told him that Child Protective Servicesdid not offer that type of assistance,
and that it was the mother’ sfinancial responsibility to secure medical and psychological assistance.

Officer Smith admitted that he was aware about the services provided to victims of child
sexual abuse by Our Kids, Inc. Officer Smith said that he did not believe that the victims were ever
medically examined. Officer Smith said, however, that hedid not feel an examination was necessary
based on the type of abuse aleged and the length of time since the incidents occurred.

Susan Langley, thevictims mother, said that her daughtersvisited Ms. Edna Langley often
during the summer of 2000. Thevisitslasted from afew hoursto two or threeweeks. Susan Langley
said that it was unusual for both girlsto visit at the sametime. Some timein the fall, CL seemed
reluctant to visit her grandmother, but she did not give her mother areason. Susan Langley said she
never noticed whether or not either of the girls appeared uncomfortable around Defendant.

Susan Langley said that the girls spent time with their grandmother the following summer,
but did not visit as often asthey had in 2000. Susan Langley did not remember what Officer Smith
told her about services available to child sexual abuse victims. She said that she tried to find
counseling servicesthrough her insurance company but was not successful. Susan Langley believed
her daughterswould benefit from counseling. She had noticed SL masturbating sometime after the
incidents occurred but did not know why at the time. Susan Langley said that if SL saw an
advertisement for sexual abuse counseling on television, shewould write down thetoll free number
and giveit to her mother. When Susan Langley asked SL why she wanted her to call the telephone
number, SL replied, “because of that stuff with [Defendant].”

Audrey Miller said that Ms. Edna Langley became “very scared and upset” during their
telephone conversation on August 31, 2001.



CL said that she was close to Defendant although she did not really know him before the
summer of 2000. CL said that she got out of school in May, and that thefirst incident occurred one
or two weekslater. CL said that Defendant put hisfingersin her vagina, and that this hurt her. CL
could not remember how many times Defendant touched her, but the touchings occurred in the
garage and while she was gitting at the computer in the dining room. Defendant told CL that he
would kill her if shetold anyoneabout thetouchings. CL said that her grandmother wasintheliving
room when Defendant touched her in the dining room where the computer waslocated. CL said she
told her mother about the incidents because she was tired of keeping a secret.

SL said that she visited her grandmother with CL one or two weeks after school was
dismissed for the summer. She said that she sometimes visited Ms. Langley alone. SL said that
while she was at her grandmother’ s house, Defendant showed her photographs on the computer
about “ sexual abusesand thingsabout [that] kind of situation.” SL said that Defendant put hisfinger
in her vagina and patted her buttocks. The first incident occurred in Defendant’ s bedroom during
thefirst week after school was dismissed for thesummer. SL said that Defendant said that hewould
kill her if she told anyone that he touched her.

On cross-examination, SL said that Defendant made her touch his penis, and that he used
lotion during the incidents.

Bonnie Mallory Biggs, a court liaison between the Department of Children’s Services and
Humphreys and Houston counties, testified for the defense. She said that she would have referred
Ms. Langley and her daughters to Child Protective Services for amedical examination if Officer
Smith had requested her todo so. Sheexplained that part of the Department of Children’ sServices's
duties was to assist in the investigation of child sexual abuse allegations. On cross-examination,
however, Ms. Biggs said that the police do not refer all casesto the Department. The Department’s
primary focusison the child’s safety, and the level of itsinvolvement in aparticular case depends
on that case' s circumstances.

Attheconclusion of theproof, the State el ected to rely upon each victim'’ sfirst sexual contact
with Defendant to establish the charged offenses of rape of achild. Theseincidentsfor both victims
occurred within two weeks of the close of the 2000 school year in their grandmother’s home. CL
said that Defendant digitally penetrated her during the first encounter, and SL said that Defendant
digitally penetrated her and patted her buttocks during her first encounter with Defendant. Based
upon the evidence presented for the el ected offenses, the jury found Defendant guilty of rape of CL
in count one. The jury found Defendant not guilty of the charged offense in count two, and guilty
of thelesser included offense of aggravated sexual battery of SL. The jury found Defendant guilty
of reckless endangerment with a deadly weapon as alesser included offense of aggravated assault
in count three per thetrial court’sjury instructions.

II. Sufficiency of the Evidence

A. Rape of aChild and Aggravated Sexual Battery Convictions
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Defendant first challenges the sufficiency of the evidence supporting his convictions.
Defendant argues that there was no medical proof that either victim had been digitally penetrated.
He also contends that the sexual contacts could not have occurred in the manner described by the
victimsin their testimony because Ms. Langley was always present in the house and never saw any
inappropriate behavior.

When adefendant chall engesthe sufficiency of the convicting evidence, we must review the
evidence in alight most favorable to the prosecution in determining whether arational trier of fact
could have found all the essential elements of the crime beyond a reasonable doubt. Jackson v.
Virginia, 443 U.S.307, 319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979). Once a jury finds a
defendant guilty, hisor her presumption of innocence is removed and replaced with a presumption
of guilt. State v. Black, 815 SW.2d 166, 175 (Tenn. 1991). The defendant has the burden of
overcoming this presumption, and the State is entitled to the strongest legitimate view of the
evidence along with al reasonable inferences which may be drawn from that evidence. Id.; State
v. Tuggle, 639 S.W.2d 913, 914 (Tenn. 1982). Thejury is presumed to have resolved al conflicts
and drawn any reasonable inferencesin favor of the State. Satev. Sheffield, 676 S\W.2d 542, 547
(Tenn. 1984). Questions concerning the credibility of witnesses, the weight and value to be given
theevidence, and all factual issuesraised by theevidence areresolved by thetrier of fact and not this
court. Statev. Bland, 958 S.W.2d 651, 659 (Tenn. 1997). Theserulesare applicableto findings of
guilt predicated upon direct evidence, circumstantial evidence, or acombination of both direct and
circumstantial evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990).

Defendant was convicted in count one of rape of achild which required the State to prove
that Defendant unlawfully sexually penetrated CL, and CL was under the age of thirteen. Tenn.
CodeAnn. 839-13-522(a). “Unlawful sexual penetration” includes* sexua intercourse, cunnilingus,
fellatio, anal intercourse, or any other intrusion, however sight, of any part of aperson’sbody or of
any object intothegenital or anal openingsof thevictim’s. .. body.” 1d. § 39-13-501(7). Defendant
was convicted in count two of the lesser included offense of aggravated sexual battery of SL. As
relevant here, “aggravated sexual battery” is defined as unlawful sexual contact with avictim who
is less than thirteen years old. 1d. § 39-13-504(a)(4). Sexua contact involves the intentional
touching of the victim'’sintimate parts or the clothing covering the victim’s intimate parts “if that
intentional touching can be reasonably construed as being for the purpose of sexual arousal or
gratification.” 1d. 8 39-13-501(6). The victim’s intimate parts include “the primary genital area,
groin, inner thigh, buttock or breast. .. .” 1d. -501(2).

The State elected to rely on the evidence of CL’s first incidence of sexual contact with
Defendant involvingdigital penetration for count one, and SL’ sfirst incidence of sexual contact with
Defendant involving digital penetration and inappropriate touching of her buttocks for count two.
As Defendant points out, the State did not present any medical evidencethat either victim had been
digitally penetrated. Instead, the State relied on the testimony of the victims, and Defendant’s
admissions to his mother following her telephone conversation with Ms. Miller.



Thelack of medical evidence does not, by itself, render the evidence insufficient to support
Defendant’s convictions, but speaks more to the weight of the evidence for the jury. Sate v.
Howard, 617 SW.2d 656, 658 (Tenn. Crim. App. 1981). CL testified that shewasborn on February
14, 1991. She said that the school term ended in May, 2000, and that she visited her grandmother
in Juneand July of that year. CL testified to numerousincidences during which Defendant digitally
penetrated her during that period of time. Although CL could not remember where in her
grandmother’ shousethefirstincidenceof digital penetration occurred, CL saidthat theinitial sexual
contact with Defendant happened during the first two weeks of summer vacation. Ms. Langley
testified that Defendant admitted to her that he “had molested [CL], but only one time.”

SL said that she was born on September 9, 1992. SL testified to numerous incidences of
sexual contact with Defendant, whichincluded digital penetration, Defendant touching her buttocks,
and Defendant making SL touch his penis. SL said that the initial sexual contact with Defendant
occurred during the first week of her visit with Ms. Langley after the 2000 school term was over.
SL said that Defendant digitally penetrated her and touched her buttocksin hisbedroom. Thejury
could reasonably find that Defendant’s sexual contacts with SL were for his sexual gratification or
pleasurebased on SL’ stestimony that Defendant showed her pornographic pictureson the computer
before he touched her, and that Defendant told her about “things [she was] too little to know.”

The inconsistencies within SL’ stestimony as to when she told her mother about the sexual
contacts, and whether she visited her grandmother a one that summer or with her sister, were placed
beforethe jury which clearly resolved the conflictsin the State' sfavor. It wasasowithinthejury’s
purview to assesswhether it was possible for the abuseto occur while Ms. Langley wasin the house.
Although Ms. Langley was at first adamant that she did not |eave her granddaughters unsupervised,
she eventually conceded that there were times when Defendant was alone with thevictims. CL, for
example, testified that her grandmother wasin the living room when Defendant touched her as she
sat infront of the computer in the dining room. Questions concerning the credibility of the witnesses
areleft to the jury, not this Court. Bland, 958 S.W.2d at 659. In viewing the evidence in the light
most favorable to the state, the evidence is sufficient to support Defendant’ s conviction of rape of
achild in count one and his conviction of aggravated sexual battery in count two.

B. Reckless Endangerment with a Deadly Weapon Conviction

Defendant was indicted in count three of aggravated assault by “unlawfully, feloniously,
intentionally, and knowingly caug[ing] EdnaL angley to reasonably fear imminent bodily injury when
the said [Defendant] made an assault upon her with a deadly weapon, to wit: a utility knife.” See
Tenn. Code Ann. 8§ 39-13-102(a)(1)(B). At theconclusion of theevidenceat trid, thejury received
instructions on felony reckless endangerment and simple assault as lesser included offenses of
aggravated assault. Thejury rejected the charged offense of aggravated assault and found Defendant
guilty of felony reckless endangerment.

Our Supreme Court, however, hasconcluded that fel ony recklessendangerment isnot alesser
included offense of aggravated assault if theaggravated assault offenseiscommitted by intentionally
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or knowingly causing another reasonably to fear imminent bodily injury involving use or display of
a deadly weapon because the statutory elements of the offenses do not satisfy the test set forth in
Satev. Burns, 6 SW.3d 453 (Tenn. 1999). Satev. Moore, 77 SW.3d 132, 136 (Tenn. 2002). The
Court found that:

the risk of danger element required for felony reckless endangerment is not an
element necessary to establish aggravated assault committed by intentionally or
knowingly causing another to reasonably fear imminent bodily injury by use or
display of a deadly weapon. Because all of the elements of felony reckless
endangerment cannot be incorporated into the elements of aggravated assault
committed by intentionally or knowingly causing another to reasonably fear
imminent bodily injury by use or display of a deadly weapon, part (a) of the Burns
test is not satisfied.

Id. at 135.

Next, the Court concluded that the disparate element, risk of danger, does not qualify as an
exception afforded by part (b)(1) of the Burns test because the disparate e ement pertains to the
presence of danger rather than the relevant mental state. Asaresult, part (b)(1) of the Burnstestis
not satisfied. 1d. Asfor part (b)(2), the Court determined

that the presence of danger is not an essential element of aggravated assault
committed by placing another person in fear of imminent danger of death or serious
bodily injury. Consequently, one can commit the offense of aggravated assault by
placing another personin fear of danger evenif thereisno risk of danger. The same
does not hold true for felony reckless endangerment. It logically follows that the
danger produced during the commission of felony reckless endangerment produces
amore serious harm or risk of harm than the fear of anon-existent danger that may
be produced during the commission of aggravated assault. Therefore, part (b)(2) of
the Burnstest is not satisfied.

Id. at 135-136.

Finally, the Court concluded that part (c) of the Burnstest was not met because the elements
of the offense of felony reckless endangerment do not constitute the offenses of facilitation of
aggravated assault, attempted aggravated assault, or solicitation of attempted aggravated assault. Id.
at 136.

Thus, the tria court erred in providing an instruction to the jury on felony reckless
endangerment. “Articlel, 89 of the Tennessee Constitution providesthat, inacriminal prosecution,
the accused has the right to receive advanced notice of the charges that he or she must defend. . . .
Consequently, the accused may be convicted only of an offense enumerated in the indictment, or an
offense that qualifies as alesser included offense thereof.”
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Id. at 134 (citation omitted) (citing Hagner v. U.S,, 285 U.S. 427, 431, 52 S. Ct. 417, 76 L. Ed. 2d
861 (1932)); Sate v. Rush, 50 SW.3d 424, 427-28 (Tenn. 2001)).

Because Defendant was convicted of an offensethat isneither included intheindictment nor
alesser included offense of the charged offense, we dismiss and set aside Defendant’s conviction
of felony reckless endangerment and remand for a new trial on count three of the indictment. On
remand, Defendant should be tried on any offense which qualifies as a lesser included offense of
aggravated assault under Burns, but not for the charged offense of aggravated assault, for which he
has been acquitted following thejury finding him guilty of felony reckless endangerment. See Rush,
50 S.W.2d at 432 (citing State v. Maupin, 859 SW.2d 313 (Tenn. 1993)).

At the present time, caselaw providesthat thelesser included offenses of aggravated assault
“committed by intentionally and knowingly causing another to reasonably fear imminent bodily
injuringinvolving useor display of adeadly weapon” areasfollows: (a) reckless aggravated assaullt,
aClassD felony, State v. Michael P. Healy, No. W19990-01510-CCA-R3-CD (Tenn. Crim. App.,
at Jackson, June 26, 2001); Sate v. Brandon Patrick, No. 03C01-9905-CC-00201 (Tenn. Crim.
App., a Knoxville, Jan. 26, 2000); and (b) simpleassault by causing reasonablefear of bodily injury,
aClass A misdemeanor, Sate v. Brandon Patrick, No. 03C01-9905-CC-00201 (Tenn. Crim. App.,
at Knoxville, Jan. 26, 2000); Sate v. Thomas Wayne Shields, No. W2000-01524-CCA-R3-CD
(Tenn. Crim. App., a Jackson, Jan. 4, 2002).

Because we have dismissed Defendant’s conviction of felony reckless endangerment, we
need not address his sufficiency of the evidence regarding that offense.

[11. Election of Offenses

Defendant arguesthat the State’ s el ection of offenseswas not sufficiently adequate to ensure
the unanimity of thejury’ sverdict. Both victimstestified that anumber of sexual contacts occurred
during the summer of 2000. In general, “when the evidence indicates that the defendant has
committed multiple offenses against a victim, the prosecution must elect the particular offense as
charged in theindictment for which the convictionissought.” Statev. Brown, 992 SW.2d 389, 391
(Tenn. 1999). In such cases, thereisaconcern that some jurorswill convict based on the existence
of one offense, whileother jurorswill convict based on the existence of an entirely different offense.
See Sate v. Shelton, 851 SW.2d 134, 137 (Tenn. 1993). Recognizing the practical difficulties
present in applying the el ection requirement in cases of child sexual abuse, our Supreme Court has
further provided the following guidelines:

By insisting upon election, we emphasize that the state is not required to identify the
particular date of the chosen offense. . .. If, for example, the evidence indicates
various types of abuse, the prosecution may identify a particular type of abuse and
elect that offense. Moreover, when recalling an assault, a child may be able to
describe unique surroundings or circumstancesthat help to identify anincident. The
child may be able to identify an assault with reference to a meaningful event in his
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or her life, such as the beginning of school, a birthday, or a relative’s visit. Any
description that will identify the prosecuted offense for the jury is sufficient. In
fulfillingitsobligation under Burlison to ensurethat an el ection occurs, thetrial court
should bear in mind that the purpose of eection is to ensure that each juror is
considering the same occurrence. If the prosecution cannot identify an event for
which to ask for a conviction, then the court cannot be assured of a unanimous
decision.

Shelton, 851 SW.2d at 137-38 (citations omitted).

The indictment charged Defendant with committing rape of a child against both victims
between June 1, 2000, and August 1, 2000. Following the conclusion of the defense’s proof, the
State requested a jury instruction on the election of offenses, and the following brief discussion
occurred:

[STATE]: WEell, Judge, also the State had requested an
instruction regarding the election of offenses the
Court has included.

[THE COURT]: Y es, we're going to give that.
[DEFENSE COUNSEL]: We've agreed to that.

[STATE]: And | think we'll probably need to announce that to
the jury before argument begins.

Accordingly, thetria court instructed the jury as follows:

Now the lawyerswill givetheir presentation to you and then when they get through,
I'll charge you. | want to tell you though, and I’ll tell you again in the charge, that
the defendant . . . has been charged in count one of rape of [CL] and in count two of
rape of [SL]. Although you heard proof of several sexua offenses, the State has
elected to proceed in the first incidence of digital penetration aleged by the victim
[CL] and you will consider only that allegation during your deliberation. The same
applies athough you heard proof of several offenses that the state has elected to
proceed inthefirst instance of digital penetration alleged by thevictim [SL] and you
will consider only that allegation in your deliberation.

Defendant argues that the State’ sfailure to inform the jury of the exact location and date of
thevictims' first sexual contactswith Defendant | eft the jury without adequate guidance asto which
offenses the State sought conviction.



The State initially argues that Defendant has waived this issue because he did not enter a
contemporaneous objection to thetrial court’ sjury instruction on election of offenses at the time of
trial. SeeTenn. R. App. P. 36(a). Tennessee Rule of Appellate Procedure 3 (e) provides“that inall
cases tried by a jury, no issue presented for review shal be predicated upon error in . . . jury
instructionsgranted or refused. . . or other action committed or occurring during thetrial of the case,
or other ground upon which anew trial issought, unlessthe samewas specifically stated inamotion
for anew trial; otherwise such issueswill betreated aswaived.” Our Supreme Court recently stated
that “ Tennessee Rule of Criminal Procedure 30(b) . . . provides that the parties are to be given the
opportunity to object to the content of the jury instruction or the failure to give a requested
instruction; however, the failure to make objectionsin these instances does not prohibit them from
being used as groundsin the motion for new trial.” State v. Robinson, 146 S.W.3d 469, 509 (Tenn.
2004) (citing Tenn. R. Crim. P. 30(b); Statev. Lynn, 924 S\W.2d 892, 898-99 (Tenn. 1996). Inthis
case, Defendant challenged the content of thetrial court’ sinstruction to the jury on the election of
offensesin hismotion for new trial. We will, therefore, address his issue on the merits.

Both victimsrelated thetiming of their first sexual contact with Defendant to the end of the
school year in May and their visit to Ms. Langley in June. Both victimswere explicit asto the type
of abuse that occurred. SL said her first sexual contact with Defendant occurred in his bedroom.
CL could not remember exactly where the first sexual touching occurred but knew it was in Ms.
Langley’ shome. Based on our review of therecord, the State’ sarticulation of itselection of offense
for counts one and two of the indictment was sufficient.

Although he cites no authority in support of his position, Defendant al so appearsto contend
that the State must make a separate election of offenses with regard to each of the lesser included
offenses charged to the jury. In other words, Defendant argues that the State failed to make the
requisiteelection to support hisaggravated sexual battery convictionin count two becausethe State' s
election only referred to the charged offense of rape of a child. Clearly, the State’s election of a
specific offense to support a conviction includes not only a conviction of the charged offense, but
also aconviction of alesser included offense arising out of the same incident.

Defendant also argues that the State was required to elect the offenseit was relying upon to
support Defendant’ s conviction of thelesser included offense of recklessendangerment. Defendant
contendsthat the evidence could have supported afinding that he al so recklessly endangered Officer
Smith after Officer Smith arrived at Ms. EdnalLangley’ shouse. Therefore, Defendant surmisesthat
somejurors could have convicted him of recklessly endangering Officer Smith, while others could
have concluded that he recklessly endangered Ms. Edna Langley. Although our dismissal of
Defendant’ sconviction of fel ony recklessendangerment rendersthisissuemoot, we nonethel essfind
that the State was not required to make an election of offenses on count three of the indictment.
Count three charged Defendant with committing one offense against Ms. Edna Langley, not Officer
Smith. The State presented evidence of only one alleged offense against Ms. Langley, which
occurred on the night Defendant attempted to commit suicide. An election of offensesis necessary
only when there are multiple offenses committed against the same victim. Brown, 992 SW.2d at
391
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V. Admissibility of Defendant’s Admissions

Prior to trial, Defendant sought the suppression of the statements he made to Ms. Edna
Langley onthenight heattempted to commit suicide. Thefirst statement included hisadmission that
he had molested CL onetime. The second statement referenced hisrefusal to go back to prison, and
the third statement was his admission that he had been imprisoned once before for child sexua
abuse. At the conclusion of this pre-trial suppression hearing, the trial court, Judge Robert Burch
presiding, ruled the first two statements admissible under Rule 803(1.2) of the Tennessee Rules of
Evidence. Thetria court ruled that Defendant’ s statement concerning hisprior conviction for child
sexual abuse, although relevant, wasinadmissible because any probative val ue of the statement was
substantially outweighed by its potential prejudice.

Although he cites no authority in support of his position, Defendant contends that all three
statements were inadmissible because he was “in such a highly emotional and suicidal state, that he
[was] not . . . capable of making avoluntary statement.”

At a second hearing on Defendant’ s amended motion to suppress before Judge Allen W.
Wallace, Ms. Langley testified that Defendant becamevery upset and agitated after heoverheard Ms.
Langley’ s conversation with Ms. Miller. She said Defendant got a box cutter and told Ms. Langley
he was going to kill himself. Defendant took a bottle of Ibuprofen and then began to cut his arm.

Officer Smith said that he responded to the dispatcher’s call about a domestic disturbance
at Ms. Langley’ shouse. When hearrived, Defendant wassitting on abar stool in front of thekitchen
sink. Defendant was|eaning over the sink and cutting hisleft arm with aknife. Officer Smith said
Defendant had apparently severed an artery because blood was spurting out of one of the wounds.
Officer Smith ordered Defendant to drop the knife, but Defendant ignored him. Officer Smith
repeated his order. Defendant looked up at that point and said that he would make Officer Smith
shoot him if he came any closer. Officer Smith said that Defendant was calm during this exchange.
Officer Smith continued to urge Defendant to drop hisknife. Eventually, Defendant complied, and
the officers were able to begin medical assistance.

The trial court ruled that Defendant’s statement that he would not go to prison and his
admission that he had inappropriately touched CL one time were admissible. Thetrial court found
that the pregjudicial effect of Defendant’s admission that he had already been in prison once for a
similar charge outweighed its probative value, and thus ruled the statement inadmissible.

Thefindings of fact made by thetrial court at a hearing on amotion to suppress are binding
upon this court unless the evidence contained in the record preponderates against them. Sate v.
Ross, 49 SW.3d 833, 839 (Tenn. 2001). Thetria court, asthetrier of fact, isbest ableto assessthe
credibility of witnesses, determinetheweight and valueto be afforded the evidence, and resolve any
conflictsintheevidence. 1d. (citing Satev. Odom, 928 S.\W.2d 18, 23 (Tenn. 1996)). However, this
Court is not bound by thetrial court’s conclusions of law. State v. Smpson, 968 S.\W.2d 776, 779
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(Tenn. 1998). The application of thelaw to thefactsfound by thetrial court isaquestion of law that
this Court reviews de novo. Satev. Daniels, 12 SW.3d 420, 423 (Tenn. 2000).

In hisargument, Defendant appearsto argue that the same level of constitutional protection
that surrounds a defendant’s confession during a custodial interrogation attaches to a voluntary
statement madeto athird party in anon-custodial situation. See Miranda v. Arizona, 384 U.S. 436,
475, 86 S. Ct. 1602, 1628, 16 L. Ed. 2d 694 (1966) (An accused’s waiver of right against self-
incrimination during a police interrogation must be made “voluntarily, knowingly, and
intelligently.”) There is no constitutional protection, however, from an accused’'s voluntary
statements made under circumstances devoid of the presence of any governmental action. Satev.
Land, 34 SW.3d 516, 524 (Tenn. Crim. App. 2000).

Defendant’ s statements were clearly admissible under the hearsay rule which permits the
admission of an out-of-court statement offered against a party that is the party’s own statement.
Tenn. R. BEvid. 803(1.2). See State v. Binion, 947 S\W.2d 867, 874 (Tenn. Crim. App.1996).
Defendant’ s challenges to the voluntariness of his statements and his mental stability at the time
addressthe circumstances under which the statementsweremade. Both Officer Smithand Ms. Edna
Langley described Defendant’ s conduct before and after he madethe statementsin detail. It wasthe
jury’ sresponsibility to determine whether these statements were made, whether they were truthful,
and what weight to givethestatements. Wefind no error in theadmission of Defendant’ s statements
into evidence. Defendant is not entitled to relief on thisissue.

V. Demeanor of theTrial Court

Defendant arguesthat thetrial court’ s expressions of “open disdain and impatience” during
the course of the trial denied him hisdue processright to afair trial. At the hearing on Defendant’s
motion for new trial, Haylee Bradley, one of Defendant’strial counsel, testified that the trial court
appeared to be* disgruntled” or impatient when defense counsel either requested ahearing out of the
presence of thejury or entered an objection during the course of thetrial. Ms. Bradley said that other
peoplein the courtroom noticed the trial court’s expressions. Ms. Bradley said thetrial court also
interrupted defense counsel during closing argument and cautioned counsel that he was being
repetitive. Ms. Bradley conceded that neither she nor Mr. Lockert brought any objectionable
expressionsto thetrial court’s attention during the trial. She said that she did not believe that the
trial court’sirritation or frustration was reflected in its rulings during the course of the trial, and
neither she nor Mr. Lockert disputed the fairness of thetrial court’ s rulings.

The trial court asked the prosecutor about his observations. The prosecutor said that he
believed there were times during the trial when the judge appeared irritated with defense counsel,
but he did not think the jury was present during these occasions. The trial court continued the
hearing so that it could review thetrial record in view of Defendant’s issue.

At the second hearing on Defendant’s motion for new trial, Rhonda Runyon, the office
manager for the Public Defender’ s Office, said that she attended Defendant’ strial and noticed what

-12-



appeared to be frustration on the part of the trial court. Ms. Runyon could not remember whether
the jury was present when the trial court expressed frustration with defense counsel, but said that
members of the Public Defender’ s Office had some concern about the impact of the trial court’s
demeanor on the jury. Ms. Runyon said that during one of the breaks, the court clerk asked her if
thetrial court wasmad at Mr. Lockert, the public defender. Ms. Runyon told her that thetrial court
was “just somewhat frustrated.” On cross-examination, Ms. Runyon agreed that thetrial court was
also frustrated at times with the prosecutor.

Based on itsreview of thetrial transcript, the trial court conceded that some frustration on
its part was apparent during a colloquy in ahearing out of the presence of the jury between thetrial
court and defense counsel. However, thetria court found that the record did not support defense
counsel’ sargument that thetrial court’s demeanor adversely impacted the deliberations of thejury.

Itiswell settled that “all litigantsareentitled to the* cold neutrality of animpartial court’ and
have aright to havetheir casesheard by fair and impartial judges.” Wright v. Pate, 117 SW.3d 774,
778 (Tenn. Ct. App. 2002) (quoting Kinnard v. Kinnard, 986 SW.2d 220, 227 (Tenn. Ct. App.
1998). Cannon 3(A) of the Code of Judicial Conduct observesthat atria judge should be “patient,
dignified, and courteousto the litigants, jurors, witnesses and lawyers’ during the course of atrial,
and instructs the trial judge to perform itsjudicia duties without bias or prgjudice. Tenn. Sup. Ct.
R. 10. Although broad discretionisextended to thetrial judgein controlling the course and conduct
of thetrial, thetrial judge must refrain from expressing “any thought that might lead thejury to infer
that thejudgeisinfavor of or against the defendant in acriminal trial.” Satev. Cazes, 875 SW.2d
253, 260 (Tenn. 1994); Sate v. Harris, 839 SW.2d 54, 66 (Tenn. 1992).

After its review of therecord, the trial court observed,

And probably if you read thisrecord, . . . sometime during the collogquy between the
Court and Mr. Lockert during jury out hearings, it’s pretty obvious that sometimes
| was alittle bit frustrated because Mr. Lockert | felt like in this case, and pointed it
out in thetrial record . . . | felt like he was leaving the impression — trying to leave
the impression to the jury that only the Department of [Children's] Services
investigated rape cases. And | kept telling him throughout thetrial that that’ sjust not
the truth. Y ou don’'t have to go through [Children’s] Services. And we went over
it and over it.”

The hearing referred to by thetrial court occurred during presentation of Defendant’ s proof
and concerned the admissibility of Ms. Biggs' and Ms. Miller’ stestimony about the Department of
Children’s Services role in investigating allegations of child sexual abuse. Following a lengthy
hearing, the trial court concluded that the majority of both witnesses proposed testimony was
irrelevant and immaterial. Any expressions of frustration during this hearing occurred after thejury
had been removed from the courtroom, and the jury was thus not exposed to prejudice, even if the
trial court’ s remarks had shown a bias against Defendant.
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Defendant also contends that the trial court’s interruption of defense counsel’s closing
argument unfairly prejudiced hiscase. During counseal’ sargument, thetrial court madethefollowing
comments:

[THE COURT]: Mr. Lockert, you' re getting awfully repetitive.

[DEFENSE COUNSEL]: Yes, Your Honor, | only get one chance to argue. If
you want me to stop, I'll stop.

[THE COURT]: No, I'm just telling you you're getting awfully
repetitive.

Whereupon, defense counsel resumed hisclosing argument. During the State’ s summation,
defense counsel objected as follows:

[DEFENSE COUNSEL]: Y our Honor, thisisrepetition in thisargument and the
same argument before, just over and over.

[THE COURT]: Overruled. What's fair for the goose is fair for the
gander.
[DEFENSE COUNSEL]: | agree. | just thought if he'sgoing to object to it, and

| was repetitious, he could be too.

We cannot read the exchanges between defense counsel and thetrial court as anything other
than thetria court’ sfulfillment of its duty to ensure that the proceedings“moveaongin an orderly
and systematical manner.” Satev. Evans, 838 S.W.2d 185, 195 (Tenn. 1992). Obviously, theimpact
of facial expressions and body language upon a jury is difficult to discern from a written record.
Sate v. Brown, 836 S\W.2d 530, 552 (Tenn. 1992). Based upon our reading of the record as a
whole, however, and taking the trial court’s comments in context, we conclude that the trial court
did not infringe on Defendant’ s due process right to afair trial. Defendant is not entitled to relief
on thisissue.

V1. Presentation of Defendant’s Defense

Defendant arguesthat thetrial court erroneoudly prevented him from presenting evidencethat
the State's investigation of the alegations made against Defendant was inadequate and not in
accordance with the Department of Children’s Services procedures. Defendant contends that such
evidence was relevant to show bias against Defendant during the investigation of the case.

Defendant proposed calling Melinda Miller, the victim/witness coordinator for the district

attorney’ s office in Humphreys County, to describe how atypical interview was conducted during
achild sexual abuse investigation based upon her experience in transcribing such interviews. The
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State objected to her testimony on relevancy grounds. During a hearing out of the presence of the
jury, Ms. Miller said that she would have referred the victims to arape and sexual abuse center for
amedica examination and counseling if either the victims or Officer Smith had asked her for her
assistance. Ms. Miller said that it appeared from the transcri pts she had typed that it was not unusual
for both theinvestigating officer and the representative of the Department of Children’s Servicesto
ask questionsduringaninterview of either theperpetrator or thevictims. Oncross-examination, Ms.
Miller agreed that it was also not unusual for the Department of Children’s Services not to be
involved in an investigation, depending on the circumstances present in the case and the procedures
of the county in which the incident occurred.

The trial court found that Ms. Miller, who was not an employee of the Department of
Children’s Services, could not competently testify as to the procedures and policies of the
Department of Children’ s Services, and her testimony asto her observations gleaned from typing up
interviews conducted in Houston and Humphreys county was not relevant to amaterial issueat trial.

Defendant also proposed calling Ms. Biggs to testify as to the Department of Children’s
Services procedures. The trial court found that Ms. Biggs was competent to testify that the
Department is ableto help victims of child sexual abuse find medical and counseling services, and
that the Department of Children’ s Services participatesininterviewsrelating to achild sexual abuse
investigationif theinvestigating officer requestsassistance. Thetrial court found, however, that Ms.
Biggswas not competent to offer her opinion asto what amedical examination of the victimsin the
present case might or might not have shown if one had been performed.

“A witness may not testify to a matter unless evidence is introduced sufficient to support a
finding that the witness has personal knowledge of the matter.” Tenn. R. Evid. 602. A witnessis
thus not permitted to engage in mere speculation. Land, 34 SW.3d at 522.

The record supports the trial court’s finding that Ms. Miller was not competent to testify
about the polices and procedures of the Department of Children’s Services. Ms. Miller was not an
employee of the Department, and she was not directly involved in the investigation of child sexual
abuse cases. There was also no evidence that Ms. Biggs had any personal knowledge of the nature
and types of medical examinations performed on victims of child sexual abuse, or that she had any
directinvolvement with medical issuesother than offering referral sfor medical assistancetovictims
and their families. Defendant is not entitled to relief on thisissue.

Defendant also argues that the trial court erred in limiting his cross-examination of Officer
Smith concerning the adequacy of his investigation and his failure to secure medical and
psychological services for the victim. Relief on this issue, however, cannot be granted because
Defendant does not provide any citationsto therecord. Tenn. R. App. P. 27(a)(7); Tenn. Ct. Crim.
App. R. 10(b).

Defendant arguesthat the cumul ative effect of thetrial court’ sevidentiary rulingsdenied him
the opportunity to present a complete defense. Under the Due Process Clause of the Fourteenth
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Amendment, criminal defendants must be afforded ameaningful opportunity to present acomplete
defense, which includes the right to present witnesses favorable to the defense. Sate v. Brown, 29
S.W.3d 427, 432 (Tenn. 2000) (citations omitted.). In Brown, our Supreme Court stated,

The facts of each case must be considered carefully to determine whether the
constitutional right to present a defense has been violated by the exclusion of
evidence. Generally, theanalysisshould consider whether: (1) theexcluded evidence
iscritical to the defense; (2) the evidence bears sufficient indicia of reliability; and
(3) the interest supporting exclusion of the evidence is substantially important.

|d, at 433-434 (citing Chambersv. Mississippi, 410 U.S. 284, 298-301, 93 S. Ct. 1038, 1047-1049,
35 L. Ed. 2d 297 (1973)).

Based upon our review of the record, we find that the trial court’s evidentiary findings did
not deprive Defendant of his right to present adefense. Through his cross-examination of Officer
Smith, defense counsel was able to present the jury with what he perceived were the inadequacies
in Officer Smith’s investigation, including his failure to involve the Department of Children’s
Servicesor to secure amedical examination or other types of counseling for thevictims. Ms. Biggs
provided information to the jury about the procedures normally followed by the Department of
Children’s Services and the investigating officersin a child sexual abuse case. Thejury ultimately
resolved any conflictsin favor of the State, aswasits prerogative. Defendant isnot entitled to relief
on thisissue.

VII. Admisshbility of Computer Photographs

Prior to trial, Defendant filed a motion to suppress the pornographic material found on his
computer after hisindictment in 2001. Defendant also filed a motion pursuant to Rule 412 of the
Tennessee Rules of Evidence seeking to introduce evidence of thevictims' prior sexual behavior to
show the extent of their sexual knowledge. Thetrial court deferred ruling on both motions pending
the development of theevidenceat trial. Defendant arguesthat thetria court’ srefusal toruleonhis
pretrial motions was error. Defendant contends that the possibility that the pornographic material
might beintroduced into evidence effectively forced him to forego exercising hisright to testify and
from pursuing the introduction of Rule 412 evidence.

Rule 12(e) of the Tennessee Rules of Criminal Procedure requires the trial court to rule on
al pretrial motions before trial unless the court defers ruling for a good cause. Some of the
underlying purposes behind Rule 12(e) areto avoidinconveniencing jurorsand witnesses, to apprize
both parties of the evidence that will be admissible at trial which might affect trial strategy and to
preservethe State’ sright to appeal an adverseruling. Feaginsv. Sate, 596 S.W.2d 108, 110 (Tenn.
Crim. App. 1979).

Defendant filed a motion pursuant to Rule 412 seeking to introduce evidence that family
membershad seen one or both of the victimsengaging in masturbation, in order to show thevictims
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sexual knowledge. Rule 412 permits defendants charged with certain sexual offenses to introduce
evidence of thevictim’ sprior sexua behavior under certain circumstancesand for limited purposes.
Tenn. R. Evid. 412. The defendant must file a pre-trial motion accompanied by a written offer of
proof, and thetrial court isrequired to determinethe admissibility of such evidence during ahearing
conducted prior to trial. Tenn. R. Evid. 412(1).

At the hearing on Defendant’ s motion, defense counsel indicated that he had learned about
the incidences of masturbation from the victims mother, Susan Langley. The State agreed that
Susan Langley might testify that she had seen SL masturbating. However, Susan Langley witnessed
this conduct either during or after the summer the offenses were committed. Susan Langley
subsequently testified at trial that she had seen SL masturbating, and SL told her she was doing so
“because of that stuff with [Defendant].” Defendant did not cross-examine Ms. Langley about her
observations.

At the outset, we note that generally, when a defendant does not object to the trial court’s
decision to defer ruling on hismotion to present Rule 412 evidence, theissueiswaived for purposes
of appeal. See State v. Cherry, 639 SW.2d 683, 687 (Tenn. Crim. App. 1982). In this instance,
however, it appearsthat the evidence of masturbation which Defendant proposed introducing under
Rule412 was, infact, placed beforethejury, albeit during the State’ s case-in-chief. It appearsfrom
therecord that Defendant misunderstood thetiming of when Susan Langley noticed SL masturbating.
Defendant clearly made astrategic decision not to pursue thisline of questioning when Ms. Langley
said that the masturbation event was noticed after the offenses occurred and was one of the signsto
her that something waswrong. Therecordisdevoid of any indication of what other type of evidence
Defendant felt he was precluded from offering. Defendant is not entitled to relief on thisissue.

The other evidence in question consisted of downloaded pornographic photographs which
werediscovered on Defendant’ s computer after hisarrest ayear or more after the offenses occurred.
The State admitted at the hearing on Defendant’ s motion to suppressthat the photographswould not
be admissible during the presentation of its case-in-chief. The State observed, however, that the
itemsmight be admissible under certain circumstancesasrebuttal evidence. Thetrial court deferred
ruling on the motion to “see how the trial proceeds,” and warned the State not to mention the
pornographic materials unless a hearing on the admissibility of the evidence was held out of the
jury’s presence.

Theprimary purposes behind Rule 12(b)(3), requiring that amotion to suppressbefiled prior
totria, relate to avoiding interruptions and inefficienciesin jury trials and to providing the State an
opportunity to appea an adverse ruling without putting the defendant twice in jeopardy. Sate v.
Cook, 9 S.W.3d 98, 101 (Tenn. 1991) (citing Sate v. Randolph, 692 SW.2d 37, 40 (Tenn. Crim.
App. 1985)). In order to effectuate these purposes, atrial court must rule on a motion to suppress
prior totrial unlessthetrial court provides good causefor deferringitsruling. Tenn. R. Evid. 12(e);
Bolton v. Sate, 591 S.W.2d 446, 449 (Tenn. Crim. App. 1979). Based on our review of the record,
however, we find that any deficiency in thetrial court’s articulation of good cause for deferring its
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ruling on Defendant’ s motion to suppressthe computer generated pornography is, at most, harmless
error.

Rebuttal testimony “is that which tends to explain or controvert evidence produced by an
adverseparty.” Cozzolinov. Sate, 584 SW.2d 765, 768 (Tenn. 1979). By its nature, then, rebuttal
evidenceincludes any competent evidence “which explainsor isadirect reply to, or acontradiction
of, material evidence” introduced by an adverse party. Neasev. Sate, 592 S.W.2d 327, 331 (Tenn.
Crim. App. 1979). Rebutta evidence, however, can only be introduced after the adverse party
introduces the evidence to be rebutted, because “[ o] ne cannot rebut a proposition that has not been
advanced.” Cozzolino, 584 at 768. Theadmission or rgjection of rebuttal evidenceisamatter within
the discretion of thetrial court. State v. Scott, 735 S.\W.2d 825, 828 (Tenn. Crim. App. 1987).

Inthisinstance, Defendant had already indicated to thetrial court at the hearing on hismotion
to suppressthat hedid not intend to object to thevictims' testimony that Defendant had shown them
pornographic photographs on his computer in 2000. Based on Defendant’ s own assertions, one can
reasonably concludethat the presence or absence of pornographic material on Defendant’ scomputer
was not going to be an issue at tria. It isdifficult to see, therefore, how thetrial court’sfailure to
rule in advance on the admissibility of the photographs found in 2001 chilled Defendant’ s right to
testify, even if such ruling had been possible. The 2001 pornographic material was never shown to
thejury. Other than Defendant’ s bare assertion that thetrial court’ sfailureto rulein advance onthe
admissibility of this evidence affected his trial strategy, Defendant has not shown how he was
prejudiced by the delayed ruling. Defendant is not entitled to relief on thisissue.

VIII. Mistrial
Defendant next challenges the trial court’ s denial of his motion for amistrial as aresult of
inferences during the testimony of the State’ s witnesses that he had been in prison before and that
he had committed similar offenses.
During Ms. EdnaLangley’s testimony, the State pursued the following line of questioning:
[STATE]: Now you said that as he overheard — or right after he
overheard this conversation that he said — did he say

he wasn’t going back — going to prison?

[MS.EDNA LANGLEY]:  That'swhat | wroteonthat paper. Now | knew he had
beeninjail, but | —

[STATE]: That's not what | asked you Ms. Langley. Did he

admit that he had done anything to either one of your
granddaughters.
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Thesecond referenceto Defendant’ spast conduct occurred during Audrey Miller’ stestimony
on redirect examination. The following exchange took place.

[STATE]: Y ou said you drove to Erin from Clarksville?

[MS. MILLER]: Yes, sir. . ..

[STATE]: Why did you do that?

[MS. MILLER]: Because | was afraid, very afraid.

[STATE]: So something had happened to make you scared
enough to get in the car and drive over here?

[MS. MILLER]: Yes, sir.

[STATE]: Can you tell us exactly what that was?

[DEFENSE COUNSEL]: Y our honor, I’'m not sure what he's going into. I'll
ask for an out of jury [hearing] at this time out of an
abundance of caution.

[MS. MILLER]: My mother was afraid. | don’t know what I’'m
allowed to say. Thiswasn’t the first time that we' ve

[DEFENSE COUNSEL]: Again, Your Honor, I’'m going to ask for —
[THE COURT]: Sustained.

Defendant requested ahearing out of thejury’ spresenceand moved for amistrial. Defendant
conceded that he did not object to Ms. Edna Langley’ sreference to his prior incarceration because
he did not want to draw the jury’s attention to her comment. He argued, however, that Ms. Edna
Langley’s comment coupled with Ms. Miller’s reference to prior occurrences could only be
interpreted by the jury as areference to prior sexua offenses.

Thetrial court denied Defendant’ smotion for amistrial, observing that neither witness said
that Defendant had committed a prior criminal offense. Thetrial court concluded that Ms. Miller’s
remark could have been interpreted as a reference to Defendant’s past suicide attempts, which
Defendant brought up on Ms. Edna Langley’ s cross-examination. Defendant requested a curative
instruction that Ms. Miller’s comment was not in reference “to any prior crime or anything of that
nature.” Thetria court instructed the jury as follows:
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Members of the jury, any inferences that have been made or any statements or
inferences about any prior conduct of any kind, you can’t consider that. Thisman has
got to be tried strictly aone upon whether he committed this offense or not. So
anything that might have been said just put it out of your mind. Just don’t consider
it.

Defendant does not cite any authority to support his assertion that the trial court’ s denial of
his motion for a mistrial was error. “Issues which are not supported by argument, citation to
authorities or appropriate referencesto the record will betreated aswaived inthiscourt.” Tenn. Ct.
Crim. App. R. 10(b); seealso Tenn. R. App. P. 27(a)(7). For thisreason, thisissue has been waived.
Nonetheless, we will consider the merits of Defendant’ s issue.

Thedecision of whether or not to grant amistrial restswithin the sound discretion of thetrial
court and should not be disturbed on appeal absent aclear showing of abuse. Satev. Robinson, 146
S.\W.3d 469, 494 (Tenn. 2004). “A mistrial should be declared only upon a showing of manifest
necessity” such that “*amiscarriage of justice would result” if thetrial wereto continue. Id. (citing
Satev. Saylor, 117 SW.3d 239, 250-51 (Tenn. 2003); Sate v. Land, 34 SW.3d 516, 527 (Tenn.
Crim. App. 2000)). The burden of showing the necessity of amistrial is upon the party seeking the
mistrial. Land, 34 S\W.3d at 527 (citing Sate v. Williams, 929 S.W.2d 385, 388 (Tenn. Crim. App.
1996)).

When determining whether amistrial isnecessary after awitnessmakesan improper remark,
thisCourt haspreviously considered: “ (1) whether theimproper testimony resulted from questioning
by the State, rather than having been a gratuitous declaration; (2) the relative strength or weakness
of the State’ s proof; and (3) whether the trial court promptly gave a curative instruction.” Satev.
Bernie Nelson Thomas, Jr., No. W2004-00498-CCA-R3-CD, 2004 WL 2439405, *5 (Tenn. Crim.
App., a Jackson, Nov. 1, 2004) (citing Sate v. Paul Hays, No. W2001-02637-CCA-R3-CD, 2002
WL 31746693 (Tenn. Crim. App., at Jackson, Dec. 6, 2002), perm. to appeal denied Tenn. May 27,
2003).

Thefirst offending statement occurred during the State’ sdirect examination of EdnaLangley.
It appears that the prosecutor inadvertently inserted the word “back” into itsinquiry as to whether
Defendant told Edna Langley that he was not going to prison. The remark was fleeting, however,
and the State quickly moved on to another line of questioning. Nothing in the exchange between the
State and Edna Langley indicates that Defendant had previously been in prison because of the
commission of asimilar offense. Under these circumstances, we cannot conclude that the remark
rose to the level of prejudice resulting in “manifest necessity” for amistrial.

The second challenged remark was an unsolicited, spontaneous remark by Ms. Miller after
Defendant had objected to the State's line of questioning. The subject matter of Ms. Miller’'s
testimony did not addressthe victim’ sallegations of sexual abuse, but focused instead on the nature
of Defendant’s conduct after Ms. Miller called Edna Langley, and Edna Langley’s response to
Defendant’ s actions. On cross-examination, Defendant asked Ms. Miller if it would surprise her to
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know that Defendant repeatedly cut his arm that night. Ms. Miller responded that it would not
surprise her. Later, on redirect examination, Ms. Miller said shedroveto Ms. Langley’ s house that
night because her mother was afraid. At this point, Ms. Miller interjected the impression that the
family had dealt with thistype of incident before. Viewing Ms. Miller’ sresponse in the context of
her testimony, the record supports the tria court’s finding that Ms. Miller was referencing
Defendant’ s previous attempts at suicide, not a prior offense. Defendant brought his past suicide
attempts to the jury’s attention during Edna Langley’s cross-examination. The trial court
immediately issued a curative instruction which the jury is presumed to have followed. Reid, 91
SW.3d at 279; see also Sate v. Adkins, 786 S.W.2d 642, 644 (Tenn. 1990) (A mistrial is not
required following a witness's outburst where the trial court took immediate action to dispel the
prejudice). Under these circumstances, the trial court did not abuse its discretion by denying
Defendant’ srequest for amistrial. Defendant is not entitled to relief on thisissue.

CONCLUSION

After athorough review of therecord, we dismiss Defendant’ s conviction of felony reckless
endangerment and remand for a new trial on count three of the indictment on the lesser included
offensesof aggravated assault as set forth in thisopinion and where required to be charged per Burns
and its progeny, based upon the proof intherecord. Weaffirm Defendant’ sjudgments of conviction
for rape of achild and aggravated sexual battery.

THOMAST. WOODALL, JUDGE
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