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OPINION
FACTS

From the sparse record on appeal, it appears that the appellant, suspected of driving under
the influence, was stopped by Gallatin Police Officer Eben Bates on July 9, 2004. Although the
appellant apparently was not arrested, his vehicle and alarge sum of cash in the vehicle were seized
by Officer Bates. The record contains a forfeiture affidavit detailing the events surrounding the
seizure:

On Friday, July 9", 2004, at approximately 2146, |, Officer Eben Bates, was
dispatched to the area of Nashville Pike and Brown's Lane, Gallatin, TN, Sumner
County, in reference to apossible intoxicated driver. The complainant stated that a



blue Toyota Corolla, TN license plate #QHA928, was driving erratically inbound
toward Gallatin. | made contact with the vehicle and observed the vehicle to cross
over the white line with the right tires and then immediately cross over the yellow
centerline with it’s[sic] left tires. | conducted atraffic stop with the vehicle in the
parking lot of Walgreensat W. Main and Maple.

| made contact with the driver, Lucian Henry Marshall I1l. | explained the
reason | stopped him and he stated that he had not been drinking and that he had just
left work. Marshall then gave consent to a search of the vehicle. | located a small
black case with alarge sum of cash inside. | asked Marshall where the money came
from and he told me it was from gambling and that he had a ot of pay role [sic]
checksintherealso. | read Marshall his Miranda Rights and then asked him again
about themoney. Marshall stated, “ | won the money from shooting dice and playing
thenumbersat anumber house.” He continued to say that hetravel ed to these houses
in Nashville, Lebanon, Gallatin, and “all around”, to shoot dice, play the numbers,
and gamble. The money was counted and totaled $11,050.00, which was rolled in
individual denominations of money. Also in the case were fourteen non-cashed pay
role[sic] checksfromIBP Tyson Foods. Marshall’ smoney wasseized in accordance
with T.C.A. 39-17-502 and T.C.A. 39-11-703, with the moneys being illegal
proceeds of gambling.

OnMonday, July 12" 2004, Marshall cameto the Gallatin Police Department
and spoke with Investigator Shane Woodard and Captain Denise Thrasher in [an]
attempt to get his money back. Hetold the Investigator and Captain that he wished
he had not told methe money wasfrom gambling and should have told me something
different on the night of the stop. When Investigator Woodard asked where he did
get the money he again stated that he gained the money over several games of
shooting dice.

The record a so contains a Notice of Property Seizure and Forfeiture of Conveyancesform

signed by the appellant on July 9, 2004, detailing that the appellant’s 1988 Toyota Corolla and
$10,998.00 in cash had been seized and noting that because it was a “ Category |V” seizure, the
appellant should “refer to instructions provided by seizing agency for filing a claim on the above
property.”* A forfeiture warrant finding probable cause to believe that $11,050.00 was subject to
forfeitureasproceedsfrom gambling pursuant to Tennessee Code Annotated sections39-17-502 and

39-11-703, was signed by the trial court on July 16, 2004.

1Categories I, 11, and |1l dealt with seizures that were narcoticsrelated, DUI related, or related to vehicles with

altered vehicle identification numbers. Each of those categories contained lengthy explanations of the seizure and
forfeiture provisions of the Tennessee statutes, aswell as proceduresto befollowed for filing aclaim to the seized assets.

Category 1V, however, contained no similar explanations.
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On August 30, 2004, the trial court entered an order, “approved for entry” by the State and
the appellant’ s counsel, stating that the parties had agreed that $3050.00 and the vehicle would be
returned to the appellant, while $8000.00 woul d be retained by the Gallatin Police Department Drug
Fund. It isfrom that order the appellant now appeals to this court.

ANALYSIS

The appellant, now represented by different counsel, asserts that the agreed order should be
set aside and the $8000.00 returned to him because he " was not afforded any reasonabl e opportunity
to redeem his funds’ and was not “charged with an underlying or supporting crime.” The State
responds that the appellant agreed to the disposition of the funds, which he admitsin his brief, and
he has not shown by “clear and convincing evidence that an injustice has occurred.” The State also
assertsthat the appeal should be dismissed because the appellant’ sbrief failsto cite to the record or
to any legal authorities to support his contentions, thereby constituting waiver under Rule 10(b) of
the Rules of the Court of Crimina Appeals.

We begin our analysis by noting that it is the appellant’ s duty to prepare an adequate record
for appellatereview. Tenn. R. App. P. 24. Our supreme court, in Statev. Ballard, 855 SW.2d 557
(Tenn. 1993), stated:

When a party seeks appellate review[,] there is a duty to prepare a record
which conveysafair, accurate and complete account of what transpired with respect
to the issues forming the basis of the appeal. State v. Bunch, 646 S.W.2d 158, 160
(Tenn. 1983). Where the record isincomplete and does not contain a transcript of
the proceedings relevant to an issue presented for review, or portions of the record
upon which the party relies, an appellate court is precluded from considering the
issue. Statev. Roberts, 755 S.W.2d 833, 836 (Tenn. Crim. App. 1988). Absent the
necessary relevant material intherecord an appell ate court cannot consider themerits
of anissue. See T.R.A.P. 24(b).

1d. at 560-61.

In the absence of an adequate record on appeal, this court must presumethat thetrial court's
actions below are correct and are supported by sufficient evidence. Statev. Oody, 823 S.W.2d 554,
559 (Tenn. Crim. App. 1991). Becausetherecord in thiscaseisincomplete, we must presume that
thetrial court’ sapproval of the agreed-upon forfeiture order wasproper. Statev. Smith, 891 S.W.2d
922, 932 (Tenn. Crim. App. 1994).

Additionally, the appellant fails to cite to any legal authority from this or any other
jurisdiction which would support this court setting aside an agreed-upon order disposing of the
seized funds. See Tenn. Ct. Crim. App. R. 10(b). (“Issues which are not supported by argument,
citation to authorities, or appropriate references to the record will be treated as waived in this
court.”); Tenn. R. App. P. 27(a)(7) (“The brief of the appellant shall contain . . . [a]n argument . .
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. with citationsto the authoritiesand appropriatereferencesto therecord[.]”) (emphasisadded). The
appellant citesto Tennessee Code A nnotated section 40-33-201, which he asserts“ clearly mandates
how the claimant may attempt to redeem funds seized by the authorities.” However, the record
indicates that the cash was seized, asillegal gambling proceeds, from the appellant in accordance
with Tennessee Code Annotated section 39-11-703 (2003). Tennessee Code Annotated section 40-
33-201 providesthat personal property seized under authority of Tennessee Code Annotated section
39-11-703 is not subject to the procedures set forth in Title 40, Chapter 33, Part 2 of the Code.
Instead, the proceduresto be followed for seizure and forfeiture of illegal gambling proceeds, asin
this case, aregoverned by Title 39, Chapter 11, Part 7. The appellant has not identified any specific
procedureset forthin Title 39, Chapter 11, Part 7 which wasnot followed in this case, and therecord
isinsufficient for us to determineits full procedural history. Additionally, thereis no requirement
that a criminal prosecution be commenced as a prerequisite to seizure and forfeiture. See Tenn.
Code Ann. § 39-11-707(a) (2003) (“Any property subject to forfeiture under this chapter may be
seized by . . . any law enforcement officer when acting pursuant to a lawful arrest or search[.]”)
(emphasisadded). Infact, Tennessee Code Annotated section 39-11-708 contempl ates seizuresand
forfeituresthat are“ part of acriminal prosecution,” aswell asthose which are not part of acriminal
prosecution. See Tenn. Code Ann. § 39-11-708(b), (c), (d) (2003). The legislature has made its
intent clear: “protect[ing] bonafideinterest holdersand innocent owner sof property” under Chapter
11. SeeTenn. Code Ann. 8 39-11-701(c) (2003) (emphasis added); Statev. A Tract of Land Known
as 141 BelleForest Circle, No. M2000-01827-CCA-R3-CD, 2001 WL 1517028, at *4 (Tenn. Crim.
App. Nov. 29, 2001) (“[I]f neither an innocent owner nor interest holder as defined inthe 1998 Act,
the appellant is not afforded protection under the Act.”) (emphasisadded). Theonly explanationin
the record for the appellant’s possession of the money is his statement to officers that he won it
“playing the numbers” and “shooting dice;” therefore, he is not an “innocent owner” and has not
shown that heis entitled to the forfeited money.

CONCLUSION

Following our review, we affirm the order of the trial court.

ALAN E. GLENN, JUDGE



