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OPINION
Factual Background

Following a jury tria, the Appellant was convicted by a Montgomery County jury of
aggravated robbery and aggravated kidnapping, and the convictionswere affirmed on direct appeal .
Satev. Richard Lacardo Elliott, No. M2001-01990-CCA-R3-CD (Tenn. Crim. App. a Nashville,
Nov. 15, 2002). An application for permission to appeal filed with the Tennessee Supreme Court
was denied on February 24, 2003. In August 2003, the Appellant filed a pro se petition for post-
conviction relief. Asthe sole ground for relief, the Appellant alleged that appellate counsel was
ineffective because hefailed to includetwo viableissuesin the Rule 11 application to the Tennessee
Supreme Court. Thepost-conviction court appointed post-conviction counsel asrequested; however,
no amended petition was filed.



An evidentiary hearing was conducted on March 1, 2004, during which only appellate
counsel and the Appellant testified. Theonly issueraised in the post-conviction court was appellate
counsel’ s ineffectivenessin failing to raise the issues of sufficiency of the evidence and improper
comments by the prosecutor during closing argument in the application for permission to appeal.
OnMarch 2, 2004, the post-conviction court entered an order denying the A ppellant post-conviction
relief, finding that appellate counsel was not ineffective and that no prejudice had resulted.

On March 5, 2004, the Appellant, proceeding pro se, filed an “* Amended Petition” aleging
that post-conviction counsel had failed to raise the issue of lesser included offenses asinstructed at
the post-conviction hearing.! Based upon this omission, the Appellant asserts that he was entitled
to “a new post-conviction hearing” on this issue. The post-conviction court conducted an
abbreviated hearing regarding the nature of the amended petition on March 19, 2004. After hearing
the Appellant and the State, the court dismissed the petition without a hearing, finding that the
Appellant had been given an opportunity to present his claims at the origina hearing. This appeal
followed.

Analysis

On appeal, the Appellant argues that because post-conviction counsd refused to raise the
issue of lesser included offenses, after being requested to do so, he was denied the opportunity to
have the issue fully and fairly litigated. Moreover, the Appellant argues that post-conviction
counsel’ slack of actionisfurther evidenced by counsel’ snoncompliancewith Tenn. Sup. Ct. R. 28.

Tenn. Sup. Ct. R. 28 wasadopted by our supreme court in 1996 and provides comprehensive
requirements for the handling of post-conviction petitions. The following is required of counsal:

Appointed or retained counsel shall be required to review the pro se petition, filean
amended petition asserting other claims which petitioner arguably has or awritten
notice that no amended petition will befiled, interview relevant witnesses, including
petitioner and prior counsel, and diligently investigate and present all reasonable
claims.

Tenn. Sup. Ct. R. 28, 8 6(C)(2). Counsdl isalso required to file a certification indicating that he or
she has thoroughly investigated the possible constitutional violations, has discussed the possible
constitutional violationswith the petitioner, and has raised all non-frivolous constitutional grounds
warranted by existing law or a good fair argument for the extension, modification, or reversal of
existing law. Id. at 8 6(C)(3), app. C. These standards strike the proper balance between counsel
and a petitioner in determining the course and conduct of post-conviction proceedings. Ledlie v.
Sate, 36 SW.3d 34, 38 (Tenn. 2000). Counsel must consult with petitioner when feasible, but
counsel retains the discretion to make tactical decisions as to which issues to pursue. 1d.

1The Appellant does not state the specific nature of the claim, only that the “lesser included offense issue”
should have been raised by post-conviction counsel.
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The record before us does not reflect that post-conviction counsel complied with the
requirements of Rule 28. Thus, it is not apparent whether post-conviction counsel investigated the
lesser included offense ground for relief and found it without merit or whether no investigation was
conducted a al. We emphasize the importance of Rule 28 and post-conviction counsel’s
compliance with the rule. However, a Rule 28 violation does not afford the remedial right of a
second or amended post-conviction hearing.

The Post-Conviction Procedure Act contemplates the filing of only one petition for post-
conviction relief attacking asingle judgment. Tenn. Code Ann. 8 40-30-102(c) (2003). If aprior
petition has been filed and resolved on the merits by a court of competent jurisdiction, any second
or subsequent petition shall be summarily dismissed. 1d. However, the Act does permit thefiling
of amotion to reopen a prior petition under limited circumstances, none of which are applicable to
the facts of thiscase. See Tenn. Code Ann. 8§ 40-30-117 (2003).

Moreover, there is no constitutional right to representation by counsel in post-conviction
proceedings and, thus, no right to effective assistance of counsel in post-conviction proceedings.
House v. Sate, 911 SW.2d 705, 712 (Tenn. 1995). All that due process requires in the post-
conviction setting is that the Appellant had “the opportunity to be heard ‘a a meaningful time and
inameaning manner.’” 1d. at 711 (quoting Mathewsyv. Eldridge, 426 U.S. 319, 333, 96 S. Ct. 893,
902 (1976)).

Our review demonstrates that the Appellant was extended the opportunity to collaterally
attack his convictions by meansof the post-conviction process. This processincluded ameaningful
opportunity to be heard on all claims raised in the petition. The claim of failure to raise lesser
included offense instructions was not alleged as a ground for relief in the Appellant’s original
petition. The Appellant conceded that he was present when post-conviction counsel announced that
the only issue was that of ineffective assistance of appellate counsel and admitted that he said
nothing, statingthat “it just slipped [his| mind.” Our supreme court hasspecifically held that aclaim
of ineffective assistance of post-conviction counsel could “ not establish alegal excusefor failureto
raise issues in the initial proceeding.” Stokes v. Sate, 146 SW.3d 56, 60 (Tenn. 2004).
Accordingly, we find the Appellant’ s issue to be without merit.

CONCLUSION

Based upon the foregoing, we affirm the Montgomery County Circuit Court’s dismissal of
the Appellant’s amended petition for post-conviction relief.

DAVID G. HAYES, JUDGE



