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OPINION

FACTS
The convictionsat issuein this appeal stem from an incident which occurred at the Country
Place Apartmentsin McMinnville during the early morning hours of July 25, 2002. The Defendant,
Willie Bob King, brokeinto hiswife’s apartment and assaulted both her and a neighbor who came
to her aid, and then broke into a neighboring apartment where his wife sought refuge. When the
police arrived at the scene, the Defendant first fled and then fought with the officers as they placed
him under arrest. A Warren County grand jury returned an indictment against the Defendant



charging him with two counts of aggravated burglary, two counts of aggravated assault, and one
count of resisting arrest.  The Defendant was tried by ajury.

At trial, Ms. King (the victim) testified that she heard a knock at her front door sometime
around 3:00 on the morning of July 25, 2002. Shewent to the window, saw it was her husband, and
told him to leave.! She then testified that the Defendant “busted in like afool,” diving through a
glasswindow into her apartment. The victim stated she then “ hit [the Defendant] with [a] hickory
stick” until he overpowered her and began to choke her. The victim testified that at some point the
Defendant drug her outside the apartment and threw her against a*“big old concrete thing,” and she
broke three ribs. However, the victim also stated that the Defendant jammed the front door so it
would not open, and she screamed for help frominside her apartment until her neighbor’ sson kicked
in the front door to her apartment and confronted the Defendant.

The victim further testified that when her neighbor’s son, Mr. Knowles, came in to her
apartment, he“pulled” her away from the Defendant, and the two men began to scuffle. During this
altercation, the Defendant pulled out a knife and cut Mr. Knowles. The victim’s neighbor, Ms.
Stewart, then came in and ushered the victim next door to her own apartment, and, according to the
victim’s testimony, hid the victim in a closet. The victim testified that a short time later the
Defendant brokeinto her neighbor’ s apartment and “tried to get me, but he didn’t know wherel was
atintheir house.” AttheDefendant’ s sentencing hearing, the victim again stated that the Defendant
never found her hiding in the closet, and never directly threatened or assaulted her while shewasin
her neighbor’ s apartment.

Mr. Knowles, the fifteen-year-old son of Ms. Stewart, testified that he waswatching TV the
morning of the incident when he heard awoman screaming. He went outside and discovered the
screamswere coming frominsidethevictim’ sapartment. Thedoor to thevictim'’ sapartment would
not open, so hekicked it in and observed the Defendant on top of the victim, hitting her. When Mr.
Knowles entered the apartment, the Defendant got off the victim and verbally confronted him, to
which he responded: “1 don’t appreciate you jumping on no woman.” At this point the two began
to scuffle and the Defendant pulled out a butterfly knife. Mr. Knowles stated that he “thought [the
Defendant] was going to kill me,” but admitted the Defendant actually “barely touched” him with
the knife, because he quickly moved away.

Mr. Knowlesfurther testified that while the two wereinvolved in thisaltercation, hismother
came in to the victim’s apartment and took the victim away. After the Defendant pulled out the
knife, Mr. Knowles stated that he left the apartment. The Defendant followed him outside, but did
not pursue him. Mr. Knowles further testified that a short time later he returned to the apartment
complex and found the Defendant in the parking lot, and the two became involved in a second
altercation. This second fight had just concluded when the police arrived and the Defendant fled.

lSeveral days prior to thisincident, the victim was granted an Order of Protection prohibiting the Defendant
from “committing further acts of abuse or threats of abuse” against the victim, and restraining the Defendant from “any
contact” with her, including “communicating with [the victim], directly or indirectly, or coming about [the victim] for
any purpose.” This protection order was in effect when the crimes at issue in this case were committed.
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WhileMr. Knowleswas only fifteen at the time of the incident, the record reflects that he was about
6’1" and weighed approximately 220 pounds. On cross-examination, Mr. Knowles stated hedid not
“pull” the victim away from the Defendant.

Ms. Stewart testified that she lived next door to the victim. The night of the incident she
witnessed her son and the Defendant in an atercation, assisted the injured victim to her apartment,
and locked her door. Shortly thereafter the Defendant broke into her apartment looking for the
victim. Ms. Stewart testified at trial that the Defendant found thevictimin her apartment, “ provoked
her and started hitting her,” and she called 911 to report theincident. However, at the Defendant’s
sentencing hearing, Ms. Stewart denied she stated at trial that the Defendant hit the victim in her
apartment, and testified: “[w]hether [the Defendant] was going to hit [the victim] or not, | don’t
know. Hewas mad and he was searching for her.”

On cross-examination, Ms. Stewart admitted shewasonce convicted of theft. Sheal so stated
that the Defendant did not harm her, her seven children, one grandchild, or her babysitter, all of
whom were inside her apartment at the time of the incident. Ms. Stewart further testified that she
and her babysitter managed to get the Defendant out of her apartment the night of the incident, but
he lingered in the parking lot until the police arrived.

Officer Robert Hutchinsof theM cMinnville City Police Department testified that hereceived
a 911 dispatch call the morning of the incident reporting a suspect was beating his wife and a
juvenile had been cut with aknife. Officer Hutchins stated that upon arriving at the apartments, he
observed agroup of peoplein the parking lot and heard someone say “police.” The Defendant then
turned, looked at Officer Hutchins, dropped something on the ground and ran. Officer Hutchins
shouted “Police, stop” three times, but the Defendant did not stop until he had been run down.
Officer Hutchins testified that the Defendant had to be tackled, and fought with him and another
officer until they managed to handcuff him. Officer LisaNorrisof the McMinnville policetestified
that when she arrived at the scene, Officer Hutchinswas pursuing the Defendant. She observed the
Defendant “turn” on Officer Hutchins, and she rushed to assist in the arrest. She stated that the
Defendant “fought” the two officers and he smelled of acohol.

Officer Hutchins further testified that he recovered the object the Defendant dropped in the
parking lot, which turned out to be a butterfly knife. He also observed that the window to the
victim’'s apartment was broken. The majority of the glass was on the inside, indicating that the
window was pushed in by someone on the outside. Officer Hutchins also stated that the victim was
visibly injured, explaining shewas* bleeding from the mouth” and had * contusions about her face.”

Attrial, the Defendant, informed of hisrightsby the court, declined to take the witness stand.
The defense offered no proof, but submitted amotion for adirected verdict, which the court denied.
Thejury returned averdict of guilty on all five offensesascharged intheindictment. The Defendant
timely filed a motion for a new tria, which was denied following an evidentiary hearing. This
appeal followed.



ANALYSIS

|. Sufficiency

In hisfirst issue on appeal, the Defendant claimsthe evidenceisinsufficient to support both
of his aggravated burglary convictions and one aggravated assault conviction.? Asto the burglary
convictions, the Defendant assertsthat the Statefailed to prove he entered both thevictim’ sand Ms.
Stewart’ s apartments with the “intent” to commit an assault therein as charged in the indictment.?
Also, the Defendant claims that the defense of self-defense should have negated any evidence that
he assaulted the victim as charged in count three, and therefore this conviction should also be
reversed. We disagree.

A. Standard of Review

Tennessee Rule of Appellate Procedure 13(e) prescribesthat “[f]indings of guilt in criminal
actions whether by the trial court or jury shall be set aside if the evidence is insufficient to support
thefindings by thetrier of fact of guilt beyond areasonable doubt.” A convicted criminal defendant
who challengesthe sufficiency of the evidence on appeal bearsthe burden of demonstrating why the
evidence isinsufficient to support the verdict, because a verdict of guilt destroys the presumption
of innocence and imposes a presumption of guilt. See Statev. Evans, 108 SW.3d 231, 237 (Tenn.
2003); State v. Carruthers, 35 S.W.3d 516, 557-58 (Tenn. 2000); Statev. Tuggle, 639 SW.2d 913,
914 (Tenn. 1982). This Court must reject a convicted criminal defendant’s challenge to the
sufficiency of the evidence if, after considering the evidence in a light most favorable to the
prosecution, we determine that any rational trier of fact could have found the essential elements of
the crime beyond areasonable doubt. See Jackson v. Virginia, 443 U.S. 307, 319 (1979); State v.
Hall, 8 SW.3d 593, 599 (Tenn. 1999).

On appedl, the State is entitled to the strongest legitimate view of the evidence and all
reasonable and | egitimate i nferences which may be drawn therefrom. See Carruthers, 35 S.W.3d at
558; Hall, 8 SW.3d at 599. A guilty verdict by thetrier of fact accreditsthe testimony of the State’s
witnesses and resolves all conflicts in the evidence in favor of the prosecution’ s theory. See State
v. Bland, 958 S.W.2d 651, 659 (Tenn. 1997). Questions about the credibility of witnesses, the
weight and value of the evidence, aswell asall factual issues raised by the evidence are resolved by
thetrier of fact, and this Court will not re-weigh or re-evaluate the evidence. See Evans, 108 S.\W.3d
at 236; Bland, 958 S.W.2d at 659. Nor will this Court substitute its own inferences drawn from
circumstantial evidence for those drawn by the trier of fact. See Evans, 108 SW.3d at 236-37;
Carruthers, 35 S\W.3d at 557.

B. Aggravated Burglary Convictions

The Defendant was convicted of two counts of aggravated burglary for breaking into both
thevictim’ sand Ms. Stewart’ sapartments. Tennesseedefinesburglary, inrelevant part, asfollows:

A person commitsburglary who, without the effective consent of the property owner:

2 The Defendant does not challenge his conviction for resisting arrest or the sufficiency of evidence of his
conviction for aggravated assault against Mr. Knowles.

3The Defendant concedes that he entered both apartments unlawfully.
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Enters a building other than a habitation (or any portion thereof) not open to the
public, with the intent to commit afelony, theft or assault[.]

Tenn. Code Ann. 8 39-14-402(a)(1), (3). Theoffense of burglary iselevated to aggravated burglary
when the building unlawfully entered is a“habitation.” Tenn. Code Ann. § 39-14-403.

The Defendant concedes that in both instances he unlawfully entered the two apartments.
He neverthel ess asserts that the evidence presented at trial was insufficient for areasonable jury to
concludethat hehad theintent to commit assault inside either apartment. First, theDefendant claims
that his intent upon breaking into the victim’s apartment was merely to “speak with his wife,” as
verified by the fact that he first knocked on the door and attempted to gain lawful entry. He further
clamsthat “[i]t is uncontraverted that [the Defendant] only grabbed [the victim] after she started
beating him,” thus, the Defendant argues, any actual assault of the victim was self-defense.

The Defendant also argues that the State failed to prove he broke into Ms. Stewart’s
apartment with the intent to assault hiswife. Moreover, the Defendant argues, the contradictory
testimony of Ms. Stewart and the victim as to whether he actually hit the victim in Ms. Stewart’s
apartment would prevent a jury from finding “beyond a reasonable doubt that [the Defendant]
entered Ms. Stewart’ s apartment with the intent to assault Ms. King.” Thus, the Defendant argues,
the facts and circumstances presented at trial were not “so strong and cogent as to exclude every
other reasonablehypothesis’ astothe Defendant’ sintent, and thereforethe evidencewasinsufficient
to support both of his aggravated burglary convictions. State v. Bohanan, 745 S\W.2d 892, 895
(Tenn. Crim. App. 1987).

It iswell established that “[i]ntent is rarely proven by direct evidence, and the trier of fact
may deduce or infer intent from the character and nature of the offense and the circumstances
surrounding the offense.” Statev. J. D. Jones, No. E2003-01565-CCA-R3-CD, 2004 WL 1541309,
at *8 (Tenn. Crim. App., Knoxville, July 9, 2004) (citing State v. Inlow, 52 SW.3d 101,104-105
(Tenn. Crim. App. 2000)); see dso State v. Lowery, 667 SW.2d 52, 57 (Tenn. 1984).
Circumstantial evidence alone may be sufficient to support a conviction. State v. Tharpe, 726
S.W.2d 896, 899-900 (Tenn. 1987). However, the circumstantial evidence must be consistent with
theguilt of theaccused, inconsi stent with innocence, and must exclude every other reasonabletheory
except that of guilt. Tharpe, 726 SW.2d at 900. Moreover, if a conviction is based entirely on
circumstantial evidence, the facts must be “‘ so clearly interwoven and connected that the finger of
guiltispointed unerringly at the Defendant and the Defendant alone.”” Statev. Reid, 91 S\W.3d 247,
277 (Tenn. 2002) (quoting State v. Smith, 868 S.W.2d 561, 569 (Tenn. 1993)). Furthermore,
deference clearly lieswith the jury, asthe weight of circumstantial evidence is a matter for the jury
todetermine. Statev. Coury, 697 SW.2d 373, 377 (Tenn. Crim. App. 1985). Additionally, whether
all other reasonable theories have been excluded by the evidence is also a question of fact for the
jury. Pruitt v. State, 460 S.W.2d 385, 390-91 (Tenn. Crim. App. 1970).

The record on appeal establishes that the Defendant made a particularly violent unlawful
entry into the victim’ shome by diving through aglasswindow. After gaining entry, the Defendant,
according to the victim’ stestimony, resisted her efforts to gect him, overpowered her, pushed her
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to the ground and began hitting and choking her. Mr. Knowles testified that he witnessed the
Defendant assaulting the victim in her own apartment, and Officer Hutchinstestified to thevisible
injuriesof thevictimwhen hearrived at the scene. Asto the second aggravated burglary conviction,
therecord revea sthat shortly after hisfirst assault on the victim, the Defendant kicked in thelocked
door to Ms. Stewart’ s apartment, entered “in an uproar . . . cussing real bad,” and was“mad” as he
searched for the victim.

This Court has previously noted, in the context of reviewing a burglary conviction, that
“[o]n€e’ s actions are circumstantial evidence of hisintent.” State v. Barker, 642 SW.2d 735, 737
(Tenn. Crim. App. 1982). We have further held that in addition to a defendant’s actions, “the
circumstances surrounding the entry must also be viewed in determining intent.” State v. Holland,
860 SW.2d 53, 59 (Tenn. Crim. App. 1993). Here, the Defendant’s violent entry of both
apartments--diving through a glass window and kicking in a locked door--amount to strong
circumstantial evidence of an intent to commit assault inside. In addition, the Defendant’ s actions
of striking and choking thevictim during thefirst aggravated burglary speak volumesasto hisintent.
Likewise, the Defendant’ sdemeanor as he stormed about M s. Stewart’ sapartment in arage, cussing
profusely whilelooking for the victim, along with his previous history of violence, also support the
jury’ sconclusion that the Defendant intended to commit an assault inside Ms. Stewart’ s apartment.
Based on these circumstances, wefind thejury properly inferred the Defendant intended to commit
an assault against thevictim in both apartments. Therefore, we concludethe evidence was sufficient
to convict the Defendant of aggravated burglary on both counts. This issue has no merit.

C. Aggravated Assault Conviction

The Defendant al so challenges the sufficiency of the evidence pertaining to his aggravated
assault conviction for assaulting the victim.* Specifically, the Defendant claims that because “ Ms.
Kingwasclearly theaggressor . . . theweight of the evidence supportsafinding that [the Defendant]
acted in self-defense and that his conviction of aggravated assault should be reversed.”

Aggravated assault, as charged against the Defendant, is committed when:

A person . . . after having been enjoined or restrained by an order, diversion or
probation agreement of acourt of competent jurisdiction from in any way causing or
attempting to cause bodily injury or in any way committing or attempting to commit
an assault against an individual or individuals, intentionally or knowingly attempts
to cause or causes bodily injury or commitsor attemptsto commit an assault against
such individua or individuals.

Tenn. Code Ann. § 39-13-102(c). Thus, at trial, the State bore the burden of proving that thevictim
had a protection order against the Defendant, and the Defendant nonetheless intentionally or
knowingly either caused the victim bodily injury, assaulted her, or attempted to do either of the

4The Defendant does not challenge, on sufficiency grounds, his conviction for aggravated assault against Mr.
Knowles.
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same. The Defendant does not allege that the State failed to prove all the necessary elements for
aggravated assault as required by statute, rather, the Defendant asserts that he is entitled to negate
any criminal responsibility attached to his aggravated assault of the victim because he acted in self-
defense.

The Defendant failed to raise the defense of self-defense at thetrial level, and has therefore
waived this issue on appeal. The State is required to prove the negation of a defense only “if
admissible evidence is introduced supporting the defense.” Tenn. Code Ann. § 39-11-201.
Additionally, “[t]heissue of the existence of adefenseisnot submitted to thejury unlessitisfairly
raised by the proof.” Tenn. Code Ann. 8 39-11-203(c). Moreover, this Court is instructed to
interpret the above statute to read that “[t] he defendant has the burden of introducing evidence that
adefenseisapplicable.” 1d., Sentencing Commission Comments. See also Statev. Leaphart, 673
S.W.2d 870, 873 (Tenn. Crim. App. 1984) (holding “[a]lthough it is well-settled that an accused is
entitled to an affirmative instruction on every issue fairly raised by the evidence, there is no
requirement that the court charge on matters not raised by the proof”).

In the case at hand, the Defendant did not meet his burden of fairly introducing evidence
supporting the statutory defense of self-defense at trial. Moreover, he failed to request jury
instructionson self-defense, and failed to alegein hismotion for anew trial that thetrial court erred
in not charging thejury on self-defense. However, the Defendant now asksthis Court to reverse his
aggravated assault conviction based on atheory of self-defense.

Tennessee Rule of Appellate Procedure 36(a) instructs this Court that it is not required to
grant relief “to aparty responsiblefor an error or who failed to take whatever action was reasonably
available to prevent or nullify the harmful effect of an error.” Additionally, Tennessee Rule of
Appellate Procedure 3(e) states in relevant part:

in all casestried by ajury, no issue presented for review shall be predicated upon
error in the admission or exclusion of evidence, jury instructions granted or refused,
misconduct of jurors, parties or counsel, or other action committed or occurring
during thetria of the case, or other ground upon which anew trial is sought, unless
the same was specifically stated in a motion for a new trial; otherwise such issues
will be treated as waived.

See aso Statev. Martin, 940 SW.2d 567, 569 (Tenn. 1997) (holding that a defendant relinquishes
the right to argue on appeal any issue that should have been presented in the motion for anew tria).
These procedural rules support our long-standing policy of refraining from finding atrial court to
have erred in matters not brought to its attention at trial or in amotion for anew tria. Therefore,
any claimto the statutory defense of self-defense outlined in Tennessee Code Annotated section 39-
11-611 has been procedurally waived. Thus, the Defendant can argue only that the evidence was
insufficient as a matter of law to find him guilty of aggravated assault because he assaulted the
victim only after he had been struck by her.




Theevidencepresented intherecord reveal sthat the Defendant violently attacked thevictim:
he threw her to the ground, choked her, hit her, and threw her against a concrete protrusion. The
evidence al so establishesthat the victim received substantial physical injuriesfrom the assault. The
fact that the victim struck the Defendant after he dove through awindow and into her apartment is
of no consequence considering the ample evidence supporting the jury’s conclusion that the
Defendant assaulted the victim.

Moreover, the circumstances surrounding thisincident a so suggest the Defendant waswhere
he had no lawful right to be when the assault occurred, he provoked the confrontation, and he used
force well beyond that necessary to protect himself against the force used by the victim. The
evidencereveal sthat the victim had an order of protection out against the Defendant forbidding him
to have any contact with her. The evidence further showsthat the Defendant ignored this order and
broke into the victim’'s apartment—arriving at a place where he had no lawful right to be--and
subsequently provoked the altercation that left the victim injured.

The evidence also reveals that the Defendant was a physically imposing man. It took two
McMinnville Police officers to take the Defendant down and handcuff him. Quite the opposite of
the Defendant, the victim was described by the trial court as “alittle bitty lady. For the Court of
Appeds, she probably doesn't weigh 90 pounds and about 5'3” or 4" if she's that tal.”
Accordingly, wefind the evidence, when viewed in thelight most favorable to the State, wasindeed
sufficient to sustain the Defendant’ s conviction for aggravated assault. Thisissueiswithout merit.

II. Impeaching a Witness Based on His Juvenile Record

In his second issue on appeal, the Defendant claims the trial court erred by failing to allow
him to impeach the testimony of Mr. Knowles by means of introducing aprior juvenile conviction.
Therecord revealsthat at trial, defense counsel attempted to attack the credibility of Mr. Knowles
testimony on cross-examination by questioning him about aprior juvenileadjudication for vandalism
when the State objected. After abrief discussion, thetrial court sustained the State’' s objection and
prohibited the defense from pursuing itsimpeachment line of questioning becauseit determined that
the conviction at issue, vandalism, was not a crime of dishonesty.

Now, on appeal, the Defendant infers that Mr. Knowles's juvenile vandalism adjudication
may have been the equivalent of afelony, and therefore it need not be a crime of dishonesty to be
admitted for impeachment purposes. Thus, the Defendant argues, thetrial court erred in preventing
the Defendant from impeaching Mr. Knowles' testimony through use of his prior juvenile record.
The State el ected not to addressthis particular claim on the merits, but rather arguesthat becausethe
Defendant never challenged thetria court’ srulingto prohibit theimpeachment evidenceonthebasis
that it was afelony conviction either at trial or a the hearing on his motion for anew trial, he has
waived theright to raisethisissue on appeal. Whileareview of thisissue suggestsit has no merit,
we agree with the State and find the Defendant haswaived this claim by failing to raiseit at thetria
level.

Tennessee Rule of Evidence 609, in pertinent part, permitsaparty to attack “the credibility
of awitness’ by introducing “evidence that the witness has been convicted of acrime’ but only if
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the crimewas* punishabl e by death or imprisonment in excess of oneyear,” i.e., afelony, or if itwas
acrimethat “involved dishonesty or false statement.” Tenn. R. Evid. 609(a)(2). The samerule of
evidence also generally prohibits the introduction of “[€]vidence of juvenile adjudications’ for the
purpose of impeachment. Tenn. R. Evid. 609(d). However, atria court may allow such evidence
if: 1) the “conviction of the [juvenile] offense would be admissible to attack the credibility of an
adult,” and 2) “the court is satisfied that admission in evidenceis necessary for afair determination
inacivil action or criminal proceeding.” Id.

We begin our analysis by first noting that nowherein the record does the Defendant provide
evidence that Mr. Knowles' juvenile adjudication for vandalism was a felony conviction or the
equivaent. The Defendant simply statesin his appellate brief: “Except in cases where the damage
isless than $500.00, all vandalism convictions are felony offenses that are punishable by death or
imprisonment in excess of one year or more.” The Defendant has failed to demonstrate that the
witness' juvenilevandalism adjudication “would be admissible to attack the credibility of an adult,”
Id. However, we need not address the merits of the Defendant’ s claim at length because we find
the Defendant has waived this issue.

Tennessee Rule of Appellate Procedure 36(a) instructs this Court that it is not required to
grant relief “to aparty responsiblefor an error or who failed to take whatever action was reasonably
availableto prevent or nullify the harmful effect of anerror.” Additionally, this Court has held that
adefendant cannot change theoriesfrom thetrial court to the appellate court, and doing so generally
waives appellate review of the issue. See State v. Alder, 71 SW. 3d 299, 303 (Tenn. Crim. App.
2001) (holding that “[i]t iswell-settled that an appellant is bound by the evidentiary theory set forth
at trial, and may not changetheorieson appeal”). These procedural rulessupport our long-standing
policy of refraining from finding a trial court to have erred in matters not brought to its attention
through proper objections at trial.

In the case at hand, the Defendant failed to inform the trial court of a proper basis for
allowing theimpeachment testimony, and thetrial court wasleft to ruleonthe State’ sobjectionwith
the information presented by the defense at that time. While the Defendant rai sed the general issue
of thecourt’ sruling on theimpeachment evidencein hismotionfor anew trial, a the hearing onthis
motion the Defendant again, through counsel, challenged only thetrial court’ sdetermination that the
juvenile vandalism adjudication was not “a charge of dishonesty.” However, on appeal, the
Defendant has changed his evidentiary theory, arguing that the vandalism adjudication may have
been afelony and therefore admissible. Because the Defendant failed to properly present the issue
at trial and now wishes to change his theory on appeal, we find the issue has been waived.

[11. Excessive Sentences

The Defendant claimsthe trial court imposed excessive sentences for all four of hisfelony
convictions. Specificaly, the Defendant assertsthat Blakely v. Washington, 124 S.Ct. 2531 (2004),
requires a sentencing reduction because the trial court erroneously enhanced his felony conviction
sentences based on facts not submitted to a jury. The Defendant also claims that the trial court
violated Blakely when it “enhanced” his aggregate sentence by running three of his four felony
conviction sentences consecutively. We disagree.
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A. Standard of Review

Beforeatrial court imposes asentence upon aconvicted criminal defendant, it must consider
() the evidence adduced at the trial and the sentencing hearing; (b) the pre-sentence report; (c) the
principles of sentencing and arguments as to sentencing aternatives, (d) the nature and
characteristics of the criminal conduct involved; (e) evidence and information offered by the parties
on the enhancement and mitigating factors set forth in Tennessee Code Annotated sections 40-35-
113 and 40-35-114; and (f) any statement the defendant wishes to make in the defendant’s own
behalf about sentencing. See Tenn. Code Ann. 8§ 40-35-210(b); Statev. Imfeld, 70 S.W.3d 698, 704
(Tenn. 2002). To facilitate appellate review, the trial court is required to place on the record its
reasons for imposing the specific sentence, including the identification of the mitigating and
enhancement factors found, the specific facts supporting each enhancement factor found, and the
method by which the mitigating and enhancement factors have been evaluated and balanced in
determining the sentence. See State v. Samuels, 44 S\W.3d 489, 492 (Tenn. 2001).

Upon achallengeto the sentence imposed, this court has aduty to conduct ade novo review
of the sentence with a presumption that the determinations made by the trial court are correct. See
Tenn. Code Ann. § 40-35-401(d). However, this presumption “is conditioned upon the affirmative
showing in the record that thetrial court considered the sentencing principles and all relevant facts
and circumstances.” Statev. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). If our review reflects that
thetrial court followed the statutory sentencing procedure, that the court imposed alawful sentence
after having given due consideration and proper weight to the factors and principles set out under
the sentencing law, and that the trial court’ sfindings of fact are adequately supported by the record,
then the presumption is applicable, and we may not modify the sentence even if we would have
preferred a different result. See State v. Fletcher, 805 SW. 2d 785, 789 (Tenn. Crim. App. 1991).
Wewill upholdthe sentenceimposed by thetrial court if (1) the sentence complieswith the purposes
and principlesof the 1989 Sentencing Act, and (2) thetrial court’ sfindingsare adequately supported
by the record. See Statev. Arnett, 49 SW.3d 250, 257 (Tenn. 2001). The burden of showing that
asentence isimproper is upon the appealing party. See Tenn. Code Ann. § 40-35-401 Sentencing
Commission Comments; Arnett, 49 SW.3d at 257.

B. Improper Enhancements

The Defendant assertsthetrial court erred inimposing excessive sentencesfor al four of his
Class C felony convictions by enhancing them beyond the statutory minimum based on facts not
submitted to thejury: aBlakely violation. In calculating asentencefor aClass C felony conviction,
the “presumptive sentence . . . shal be the minimum sentence in the range if there are no
enhancement or mitigating factors.” Tenn. Code Ann. § 40-35-210(c). If there are enhancement,
but no mitigating factors, the trial court may set the sentence above the minimum, but still within
the range. See Tenn. Code Ann. § 40-35-210(d). A sentence involving both enhancement and
mitigating factors for a Class C felony requires the court to start at the minimum, next assign the
proper weight for any applicable enhancement factor(s), and finally apply a reduction within the
range as appropriate for any mitigating factor(s). See Tenn. Code Ann. § 40-35-210(e).

Thesentencefor aClassC felony, wherethe defendant isaRangel offender is* not lessthan
six (6) nor more than ten (10) years.” Tenn. Code Ann. 8§ 40-35-112(b)(3). Thus, the presumptive
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sentence for each of the Defendant’ s Class C felony convictionsis six years. However, the weight
to be afforded enhancement factorsisleft to the trial court’ s discretion so long as it complies with
the principles of the sentencing act and the court’ s finding are supported by the record. See State
v. Palmer, 10 SW.3d 638, 646 (Tenn. Crim. App. 1999).

In this case, the trial court determined the Defendant to be a multiple, Range Il offender.”
The court further determined that six separate enhancement factors applied to either some or all of
the Defendant’s four felony conviction sentences. See Tenn Code Ann. 8 40-35-114(2), (7), (9),
(210), (12), and (14). Thecourt found no mitigating factors applicableinthe Defendant’ scase. Based
on thesefindings, thetrial court enhanced each of the Defendant’ s four felony sentences beyond the
presumptive starting point by four years, up to the statutory maximum of ten years.

The Defendant now claimsthat his Sixth Amendment right to atrial by jury wasimpugned
when the trial court made determinations of fact for sentence enhancement purposes that were not
submitted to ajury, citing Blakely v. Washington, 124 S.Ct. 2531 (2004). However, our supreme
court has recently held that the enhancement component of Tennessee’ s sentencing structure does
not violate adefendant’ s Sixth Amendment right to atrial by jury. See Statev. Gomez, SW.3d
__,No0.M2002-01209-SC-R11-CD, 2005 WL 856848 (Tenn. 2005). Our supreme court stated that
Tennessee' s sentencing structure “merely requires judges to consider enhancement factors,” and
unlike the sentencing guidelines struck down in Blakely, “does not mandate an increased sentence
upon ajudge’ s finding of an enhancement factor.” Gomez, ~ SW.3dat___, 2005 WL 856848,
at*26. Thus, relying on Blakely asclarified by United Statesv. Booker,  U.S. | 125S.Ct. 738
(2005), our supreme court has determined that Tennessee’ s sentencing structure provides the type
of “‘intermediate,” non-mandatory, advisory sentencing scheme” that the United States Supreme
Court hasexpressly ruled acceptabl e, permitting judgesto exercise thetype of sentencing discretion
applied in the case a hand. 1d. Therefore, the Defendant’s claim of a Sixth Amendment right
violation based on the trial court’s enhancement of his sentences is without merit.

C. Consecutive Sentences and Blakely

The Defendant also claims that the trial court committed a Blakely error when it increased
the Defendant’s aggregate sentence beyond the possible minimum by imposing consecutive
sentencing. As stated above, our supreme court has recently held that Tennessee's sentencing
structuredoesnot trigger aBlakely violation, thereforethisclaimisal so without merit. See Gomez,
__ SW.3d__ (Tenn. 2005). Weadso notethat even prior to our supreme court’ srecent rulingin
Gomez, this Court has consistently held that Blakely does not affect consecutive sentencing
determinations. See State v. Rose Marie Hernandez, No. M2003-01756-CCA-R3-CD, 2004 WL
2984844, at * 4 (Tenn. Crim. App., Nashville, Dec. 16, 2004); State v. Earice Roberts, No. W2003-
02668-CCA-R3-CD, 2004 WL 2715316, at * 15 (Tenn. Crim. App., Jackson, Nov. 23, 2004); State
v. Lawrence Warren Pierce, No. M2003-01924-CCA-R3-CD, 2004 WL 2533794, at * 16 (Tenn.
Crim. App., Nashville, Nov. 9, 2004).

5The Defendant does not challenge the fact that his criminal record requires that he be sentenced as a multiple,
Range |1 offender.
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V. Consecutive Sentencing

In his last issue on appeal, the Defendant claimsthat the trial court erred in mandating that
three of his four ten-year felony conviction sentences be served consecutively. Specificaly, the
Defendant argues that this consecutive sentencing, resulting in athirty year effective sentence, was
not reasonably related to the severity of the offensesinvolved, and was not the least severe measure
necessary to protect the public from his future criminal conduct. We disagree.

We begin by noting that it iswithin the sound discretion of thetrial court whether to impose
consecutive or concurrent sentences. See State v. Adams, 973 SW.2d 224, 230-31(Tenn. Crim.
App. 1997). A Tennessee court may order consecutive sentencesin caseswhereit findsany of seven
statutorily enumerated criteriato be applicable “by a preponderance of the evidence.” Tenn. Code
Ann. 8 40-35-115(b). In addition to these criteria, consecutive sentencing is also subject to the
genera sentencing principles that the overall sentence imposed “should be no greater than that
deservedfor theoffense committed,” that it should betheleast severe measurenecessary to achieve
the purposes for which the sentence is imposed,” and that a defendant’s “potential” for
“rehabilitation” be considered. Tenn. Code Ann. § 40-35-103(2), (4) and (5). Additionally, weare
reminded that “the aggregate maximum of consecutive terms must be reasonably related to the
severity of the offenses involved.” Tenn. Code Ann. 8§ 40-35-115 Sentencing Commission
Comments.

In the case at hand, the trial court found two ® consecutive sentencing critera applied: the
Defendant is “an offender whose record of crimina activity is extensive,” and he was being
“sentenced for an offense committed while on probation.” Tenn. Code Ann. 8 40-35-115(b)(2), (6).
The trial court also stated for the record that it imposed consecutive sentences because the
“circumstances surrounding the commission of the [Defendant’s] offense” were such that
“confinement is necessary to protect society from the [Defendant’s] unwillingness to lead a
productivelife....” Thecourt further found that the “ aggregate length of the sentence reasonably
relates to the offense[s] [of] which the [Defendant] stands convicted.”

Wefind that the record contains sufficient evidence to support consecutive sentences. The
trial court noted that it had “read contract books that were shorter” than the Defendant’s criminal
record. Indeed, the pre-sentencereport, contained intherecord on appeal, listsno lessthan forty-six
charges, with at least twenty-five ending in convictions. The report also noted that, while not
verified due to the absence of computer records, a previous case file for the Defendant listed an
additional thirty-two charges between the years of 1966 and 1979. The Defendant’s prior
convictionsinclude multiple DUIs, multiple assaults, theft, robbery and aggravated robbery. When
asked about his extensive criminal record at his sentencing hearing, the Defendant replied that he
“pled guilty to a lot of stuff [he] didn’t do.” We conclude the trial court properly found the
Defendant “isan offender whoserecord of criminal activity isextensive.” Tenn. Code Ann. 840-35-
115(b)(2).

6The trial court also considered applying consecutive sentencing criterion (4), that the Defendant was a
“dangerousoffender.” However, the court first determined thisfactor “maybe” applied, then stated it “ probably” applied,
but in its final analysis concluded that it did not attribute “much weight” to criterion (4).
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A certified judgment form indicating the Defendant was on probation when he committed
the instant crimes was admitted into evidence at the sentencing hearing. Additionally, Mr. Earl
Bloodworth of the Department of Probation and Parole testified at the sentencing hearing that the
Defendant was placed on probation for two separate felony offensesin May and June of 2002, and
was on probation for these offenses when he committed theinstant offenses. Therefore, wefind that
thetria court properly found that the Defendant was “ sentenced for an offense committed while on
probation.” 1d. at § 40-35-115(b)(6).

Additionally, the violent nature of the offenses the Defendant committed against the victim
and her juvenile neighbor indicates that the effective sentence is reasonably related to the severity
of these crimes. The Defendant’s extensive criminal history reveals that he haslittle potential for
rehabilitation, and his blatant disregard for legal consequences less severe than imprisonment is
obvious. While on probation for two other prior assaults, the Defendant committed the aggravated
assaults and aggravated burglaries at issuein thiscase. Furthermore, acourt order of protection did
nothing to prevent the Defendant from diving through the victim’ swindow and violently assaulting
her, and then turning aknife on those rushing to her assistance. An extended sentence iswarranted
in this caseto protect the public from any further criminal conduct by the Defendant. Accordingly,
we affirm the trial court’simposition of consecutive sentences. This issue has no merit.

CONCLUSION

Based on the foregoing reasoning and authorities, we affirm the judgments of thetrial court.

DAVID H. WELLES, JUDGE
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