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OPINION

Facts and Procedural History

On March 3, 2003, the Henry County Grand Jury returned athree-count indictment charging
the defendant, Robert Leonard Mosley, with attempted first degree murder (a Class A felony),
aggravated burglary (aClass C felony), and aggravated assault (a Class C felony). Followingajury
trial on July 21, 2003, the defendant was convicted of the lesser included offense of attempted



second degree murder (a Class B felony) and aggravated assault.! Upon finding two enhancing
factors and no mitigating factors applicable, the defendant was sentenced, as a Range |, standard
offender, toten yearsfor attempted second degree murder and four yearsfor aggravated assault. The
sentences were ordered to be served concurrently, for atotal effective sentence of ten years.

On September 19, 2003, the defendant filed amotion for new trial, which was denied by the
trial court threedayslater. The defendant now appealsto this Court challenging: (1) the sufficiency
of the evidence to support the verdict; (2) the sentence imposed, in light of the Supreme Court’s
recent holding in Blakely v. Washington, 542 U.S.  , 124 S. Ct. 2531 (2004); and (3) the denial
of alternative sentencing.

The record reflects alengthy and somewhat tumultuous history between the defendant and
the victim, who were married for approximately twelve years and had been divorced for just over
amonth at the time of the subject incident. At trial, the victim related the events leading up to the
encounter that is the subject of this appeal. She testified that, following her divorce from the
defendant on August 5, 2002, she went to the coupl€e’ s former residence to retrieve some personal
belongings. While there, the defendant threatened the victim by saying that “[he] could kill [her]”
and attempted to prevent her from leaving. Thevictimindicated that the two argued for sometime,
but she was eventually able to escape the house. She obtained an order of protection against the
defendant the following day.

On September 1, 2002, the victim agreed to meet the defendant for the purpose of alowing
the defendant to see their daughter (“Angela’) before she returned to the Nashville School for the
Blind, where she was a student.? During this encounter, the defendant referenced a song by the
musical group the Dixie Chicks, stating, “Just like Earl . . . Earl walked right through that restraining
order. That ishow good that piece of paper is.” The victim testified that the defendant made this
statement in the presence of both the victim’s mother and Angela.

On September 14, 2002, the victim testified that she was awakened by atelephonecall from
the defendant at approximately 3:30 am. Although shewasunableto pick up the phoneintime, she
did listen to the message left by the defendant, which stated that the victim should return his call
immediately. Upon so doing, the victim learned that the defendant was upset at being omitted from
thevisitation list at Angela s school, which would result in hisbeing unable to attend her track meet
as he had planned. The victim assured the defendant that it was a misunderstanding and that she
would call the school thefollowing morningto “get it straightened out.” The defendant thanked her,
and she went back to sleep.

However, at approximately 4:30 a.m., the victim was awakened a second time by a knock
at the door. She approached the door and recognized the defendant, who stated that he “just
want[ed] to talk.” The victim attempted to stall the defendant and dial 911 but, after receiving no

! The record reflects that the State nolle prosequied the charge of aggravated burglary.
The record reflects that the defendant adopted Angela, formerly his stepdaughter, and that she bore his last
name.
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answer, she hung up. The defendant then said, “Do you think this door is going to stop me?’ As
the victim attempted to dial 911 asecond time, the defendant broke through the glasswith agun and
pointed it a the victim. Asthe victim ran in an attempt to escape, she heard the first gunshot. She
continued to run towardsthe back of the house, exited through the back door, jJumped off of the deck,
andfell totheground. Thevictimtestified that, as shelooked back towardsthe defendant, she heard
a second shot.

After the second shot, the victim got up and attempted to hide from the defendant. In the
meantime, she could hear the defendant yelling, “Where are you bitch?” The victim was able to
move to the front porch of a neighbor’s house where she attempted, unsuccessfully, to gain the
neighbor’ s attention without revealing her location to the defendant. Shortly thereafter, an officer
pulled into the victim’s driveway and she ran to him, explaining what had transpired. The victim
identified the defendant as he walked down the road and pointed him out to the responding officer.
She later discovered that she had broken abonein her left foot during the incident.

Thevictimtestified that she did not deprivethe defendant of theright to visit Angelaand that
she never stated that her current boyfriend would be taking the defendant’ s place as afather figure
to Angela.

On cross-examination, thevictim testified that sheand the defendant weremarried for twelve
years and that he was the only father that Angela had ever known. She stated that the three of them
had previoudly lived in North Carolina, but the defendant eventually moved her and Angelato Henry
County so that Angelacould attend the Nashville School for the Blind. Thevictim testified that the
defendant was an al coholic and that he began consuming increasing amounts of al cohol whileliving
aone in North Carolina.  She admitted removing the defendant’s name from Angela's school
vigitation list in March 2002, but stated that she put it back on the list immediately, in time for the
defendant to attend at |least a portion of a father-daughter dance at Angela's school.

The victim further admitted that she met her boyfriend, David Paschall (“Paschall”), in
December 2000, but did not “get seriouswith him” until February 2001. Shefurther stated that she
told the defendant that shewanted adivorcein August 2001. The victim also acknowledged that the
initial shot wasnot fired towards her heart, but was approximately an inch bel ow thetop of the pants.
Regarding the second shot, she admitted that she did not know where the gun was pointed or how
it discharged. Finally, the victim acknowledged that neither bullet touched her, that the defendant
only shot twice, and that only one of the shots was fired while she was outside.

Officer David Walker Powell (“Officer Powell”) then testified that he was employed with
the Henry County Sheriff’s Department and that he served the order of protection on the defendant
following the encounter in August 2002. He stated that he personally advised the defendant to stay
away fromthevictimandinstructed thedispatcher to increase patrol around both residences. Officer
Powell testified that he also responded to the subject incident and that he aided in gathering
evidence, taking statements, and retrieving the weapon and ammunition. He stated that the
defendant admitted at the scene that he recalled being served with the order of protection.
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On cross-examination, Officer Powell acknowledged that the gun was only fired twice,
leaving four rounds unfired, and that some of the ammunition found was “bird shot.” He aso
testified that he advised the defendant that he was being arrested for aggravated domestic assault and
aviolation of the order of protection. Officer Powell stated that he believeed the defendant was
impaired at the time of the incident.

Next, AngelaMosley testified that she was the daughter of the victim and the stepdaughter
of the defendant. She further stated that, in August 2002, while waiting at the bus stop, the
defendant referenced asong by the Dixie Chicks, stating, “[ T]herewasalot of rightinthe song. Earl
walked through that restraining order and that’s how good that paper felt.”

On cross-examination, Angelastated that shewasfamiliar with the song and thefact that Earl
eventually diesinit. She acknowledged that the defendant rented facilities with swimming pools
so that she and the defendant could swim. She further acknowledged that the defendant moved her
and her mother from North Carolinain 1998 so that she could go to school in Nashville.

Officer Bruce Alexander (“ Officer Alexander”) then testified that hewasapatrol officer with
the Henry County Sheriff’s Department and that he responded to the victim’s home based on back-
to-back 911 hang up calls. He stated that, when he arrived, the victim ran up to the car frantically,
stating that her ex-husband had a gun and was trying to kill her. The victim also told Officer
Alexander that the vehicle in the driveway belonged to the defendant. AsOfficer Alexander called
in the North Carolinalicense plate number, the victim identified the defendant, who was walking
up the road.

Officer Alexander testified that he ordered the defendant to the ground and was, at that time,
advised by radio of a possible order of protection between someone from North Carolina and
someone living at that address. Officer Alexander asked the defendant if there was an order of
protection against him, to which the defendant responded, “L ook, man I’m not hereto kill her. I'm
hereto kill the son of abitch that she' sliving with.” The defendant was eventually handcuffed and
transported to the jail by another officer.

On cross-examination, Officer Alexander acknowledged that he did not know what caused
the gunto fireasit went through the glass door. He also stated that the defendant made no attempt
to escape or to hide the vehicle or the gun. Finally, Officer Alexander testified that he noticed the
defendant’ sspeech was slurred and believed the defendant wasimpaired. For thisreason, hefelt that
the defendant should be transported to the hospital for a blood-a cohol test.

Officer Billy Smith (“ Officer Smith”) testified that he advised the defendant of his Miranda
rights at the scene and that the defendant acknowledged that he understood them. Officer Smith
testified that, after this acknowledgment, “the defendant told usthat he didn’t come hereto kill his
wife—or to hurt hiswife. He came hereto shoot | believe his name was Mr. Paschall in the balls.”
Officer Smith testified that the defendant did not make any statements about his daughter or being
distraught or depressed that he could not visit Angela. On cross-examination, Officer Smith
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admitted that he did not question the defendant about Angela or whether Paschall had been put on
the pick-uplist for Angela’ sschool. He a so acknowledged that the defendant stated that he did not
intend to hurt the victim.

Thenext witnesswas Officer John Wesley Bradley (“ Officer Bradley”). Hestated that, when
hearrived on the scene, the defendant was handcuffed and lying facedown. Officer Bradley testified
that the defendant stated, “I guess I’m in big trouble now. | didn’t mean to hurt anybody.” The
defendant further stated, “I didn’t come here to hurt my wife. | came here to kill — I mean shoot
David Paschall.” When Officer Bradley inquired further asto why he wanted to shoot Paschall, the
defendant replied, “because he has been f--king my wife for nine months. | called the Sheriff’s
Department and asked and they said that was not against the law. | wasn’t going to kill him; | just
wanted to shoot him in the balls and | will tell anyone that.” The defendant repeated these
sentiments to Officer Bradley on the ride to the jail and while being booked.

After booking thedefendant, Officer Bradley wasasked to transport him to theHenry County
Medical Center, which hedid. Whilewaiting at the hospital, the defendant told Officer Bradley that
his gun was “too small” and that he “would have used a bigger gun but [he] got rid of [his] gun.”
Upon Officer Bradley’ s further inquiry, the defendant stated that “it was a .44 magnum with a 10-
inch barrel” and that he “could hit aman at 100 yards with that.” After the defendant’ s tests were
completed, Officer Bradley transported him back to the Henry County Correctional Facility.

On cross-examination, Officer Bradley acknowledged that the defendant did not have an
attorney present when he made the aforementioned statements. He further reiterated that the
defendant said that he did not intend to hurt anyone.

Investigator Gary Wayne Vandiver (“Investigator Vandiver”) testified that he went to the
victim’s house the day after the incident to conduct an interview with her and to photograph the
scene and her injuries. Additionally, Investigator Vandiver spoke with the defendant twenty-four
hours after he was taken into custody.

Hetestified that the defendant stated that he did not know why hewent to the victim’ s house
because “he was too drunk.” When Investigator Vandiver inquired as to why the defendant took a
gun to the victim's residence, the defendant replied that he supposed it was for the victim’s
boyfriend, but he did not think he was going to use it. When asked why he shot the gun, the
defendant replied, “she must have pissed me off when she shut the door in my face.” Finaly,
Investigator Vandiver asked the defendant if he was mad at the victim about something, to which
the defendant replied that she had failed to help with financial matters as she had promised and had
moved some of Angela’s belongings out of the house.

On cross-examination, Investigator Vandiver acknowledged that the defendant neither had
an attorney present at the time of the interview nor had he spoken with or seen an attorney at that
time. He further acknowledged that the defendant asked for an attorney twenty minutes after the
interview was concluded. Investigator Vandiver testified that the defendant stated that he carried
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the gun for thevictim’ sboyfriend, did not remember shooting the gun, and did not intend to hurt the
victim. Hefurther admitted that he never retrieved abullet from the wall but merely measured the
hole and noted that it appeared to be abullet hole, based upon hisexperience. Finaly, he stated that
he had no personal knowledge of who put the hole in the wall or when it was put there.

The State’s final witness, Lisa Ellison (“Ellison”), testified that she had an insurance
company in Henry County and had occasion to speak with the defendant shortly after the subject
incident. Ellison stated that the defendant called to inquire as to why his homeowner’s insurance
was being terminated, to which Ellison responded that he was too high a risk based upon the
allegations against him regarding the attempted threat on thevictim, hisex-wife. Ellison stated that
the defendant, in turn, responded by saying “she deserved it.” On cross-examination, Ellison
acknowledged that the defendant called back some time later to state that he understood the reason
for the termination of his policy.

The defendant then testified that he married the victim in 1990, and lived with her and her
daughter Angelafor eight yearsin North Carolinabeforemoving back to Tennesseeso Angelacould
attend the Nashville School for the Blind. Unableto find steady work in the Henry County area, the
defendant continued to make his primary residencein North Carolina, whiletraveling back and forth
every threeto six weeksto visit in Tennessee. The defendant testified that he spoke with hiswife
and Angelatwice aday while residing in North Carolina.

The defendant further testified that, although he had struggled with alcoholism and
depressionfor sometime, those problemswere exacerbated by living alonein North Carolina, unsure
of whether he would ever be able to find enough work to move to Tennessee with his family.
Moreover, the defendant suspected that his wife was having a relationship with Paschal in
December 2001, a suspicion which was confirmed by the victim a month later.

In the meantime, the defendant continued to grow closer to Angela, who was accepted and
excelled in Nashville. Although the defendant and the victim separated, the defendant remained in
close contact with Angela and continued to come to Tennessee to visit her.

On one occasion, the defendant stated that he flew into Nashvilleto attend afather-daughter
dancewith Angelaat her school. After approximately thirty to forty minutes, alady approached the
defendant and inquired whether hewas Angela sreal father or her stepfather, because one of thetwo
was not supposed to be on school grounds as per her mother’s instructions. When the defendant
responded that he was Angela's stepfather, security was called and the defendant and Angela
voluntarily went to the car. The defendant then contacted the victim by phone, and she put the
defendant’ sname back on thevisitation list in timefor the two to attend the remainder of the dance.
The defendant stated that he never knew why his name was taken off of thelist.

Uponreturning to Tennesseein August, the defendant | earned that Paschal | woul d be picking
Angela up from the bus stop. He stated that it “broke [his| heart” that someone else would be
picking his daughter up.



The defendant further testified that the alleged threat to kill the victim in August 2002 was
taken “out of context.” He stated that he wanted the victim to calm down before sheleft but that he
did not physically threaten her. Moreover, the defendant stated that the victim took some of
Angela s belongings from his house that day, showing that “ she was trying to eliminate [Angelal
from [him] alittle bit.” Regarding the reference to the Dixie Chicks song, the defendant admitted
that he spoke of it, but stated that he wastrying to explain that “they killed [Earl and], they mentally
killed me. They physicaly killed him. They were mentally killing me.”

The defendant stated that around that time he learned of a track meet Angela would be
participating in and postponed his trip back to North Carolinain order to attend the meet. On the
week of the meet, the defendant learned from Angela that his name might not be on the visitation
list. It wasat thistimethat the defendant call ed the victim and | eft amessage expressing hisconcern
about the list. The defendant stated that he had consumed some alcohol and did not remember
anything from the time of his phone message to the victim until he was standing in the victim’s
backyard. The defendant testified that he did not remember driving to the victim’'s home or his
reason for traveling there. Hefurther stated that he did not remember making any statements at the
sceneto Officer Bradley. The defendant aso testified that he did not plan to shoot the victim.

On cross-examination, the defendant stated that, on the day of the subject incident, he
consumed five or six beers around lunchtime and “alot” of beer after 6 p.m. The defendant further
defined “alot” as twelve or more beers. Additionally, he stated that he took one or two pain pills,
which had been prescribed for an extracted tooth, and snorted powder cocaine. He testified that he
voluntarily consumed all three substances. He acknowledged that he knew of the order of protection
and its scope and that he “believed” he remembered telling the responding officers he was aware of
the order of protection. Hefurther stated that he “possibly” remembered speaking with the officers
about the seriousness of the situation. Regarding the conversation with Officer Bradley at the
hospital, the defendant stated that he said, “[1]f | had the .22, that that wouldn’t kill anybody. If | was
planning on killing someone | would have brought a bigger gun.” When asked about the comment
to Ellison, he stated that he “[didn’t] believe those were the exact words. [Ellison] had me highly
excited.” Finaly, he acknowledged that the victim had rectified the previous problem with the
visitation list at the father-daughter dance.

Asthefina witness, Dr. Gerald Monet (“Dr. Monet”), alicensed psychiatrist practicingin
Henry County, testified. Dr. Monet stated that he met with the defendant on January 9, 2003, and
on July 10, 2003, to perform a psychiatric assessment, a forensic evaluation, and to determine the
state of mind of the defendant at the time of the offense. He stated that, in making his assessment,
he considered the defendant’ swork history, family history, separation and divorce history, and the
circumstances on or about the time of the incident.

Dr. Monet testified that he administered The Validity Indicator Profile (VIP), whichisused
to detect malingering, or lying to make oneself look unintelligent, disoriented, or ill. The
defendant’ s results on that test showed that he was valid and compliant. Dr. Monet further stated
that the defendant’s separation history indicated that he perceived that the victim was “trying to
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persecute [the defendant] through cutting off hisrelationship from Angela.” He aso stated that the
defendant worked to providefor hisfamily, even through financial hardships, and that the defendant
had “a particular devotion” to Angela. Regarding the defendant’ s employment history, Dr. Monet
stated that his references were highly complimentary and attested to his devotion to Angela.

As to the defendant’s mental state at the time of the incident, Dr. Monet stated that the
defendant’ sblood al cohol content (BAC) registereda.22, or 220 milligramsper deciliter. Hefurther
opined that thislevel “ constitutes brain poisoning, what we call acute a cohol intoxication or severe
drunkenness.” Dr. Monet further noted that, becausethe samplewastaken approximately two hours
after the incident, the defendant’ s blood acohol level was probably higher at the victim’s house,
extrapolating that the BAC would have been approximately .30 at that time.

Doctor Monet went on to explain theinherent danger in mixing cocaine and alcohol, stating
that it can either “kill you or drive you mad depending on the concentration.” Dr. Monet stated that,
in the present case, only trace amounts of the cocaine/alcohol derivative (coca ethylene) were
present, if at all, when the defendant’ s blood sample was taken.?

Dr. Monet concluded “that any aggressive act having occurred during the hours of September
14" were the products of amental defect or disease suffered by [the defendant].” He further stated
that the defendant suffered from a* definite comorbid state of severeintoxication” and that he* could
not have knowingly and intentionally caused harm.”

Upon the conclusion of the presentation of proof, the jury was charged with instructions on
both voluntary intoxication and diminished capacity. After deliberating, the jury returned averdict
of not guilty of the indicted offense of criminal attempt to commit first degree murder and verdicts
of guilty for both crimina attempt to commit second degree murder and aggravated assault.

Analysis
I. Sufficiency

Initially, thedefendant contendsthat the evidencewasinsufficient to support theconvictions.
Specifically, he contends that he was suffering from diminished capacity, such that he could not
appreciatethewrongfulnessof hisactions. 1ndetermining the sufficiency of theevidence, thisCourt
does not reweigh or reevaluate the evidence. Statev. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978).
A jury verdict approved by thetrial judge accredits the State’ s witnesses and resolves all conflicts
in favor of the State. State v. Bigbee, 885 S.W.2d 797, 803 (Tenn. 1994). On appedl, the Stateis
entitled to the strongest legitimate view of the evidence and all legitimate or reasonabl e inferences
that may be drawn therefrom. 1d. ThisCourt will not disturb averdict of guilt dueto the sufficiency
of the evidence unless the defendant demonstrates that the facts contained in the record and the
inferencesthat may be drawn therefrom areinsufficient, asamatter of law, for arational trier of fact

3 The lab reportsindicated that if coca ethylene was present in the defendant’ s blood, it constituted less than
.25 micrograms per cc.
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to find the accused guilty beyond a reasonable doubt. State v. Brewer, 932 SW.2d 1, 19 (Tenn.
Crim. App. 1996).

Accordingly, it isthe appellate court’ sduty to affirm the conviction if the evidence, viewed
under these standards, was sufficient for any rational trier of fact to havefound theessential el ements
of the offense beyond areasonabledoubt. Tenn. R. App. P. 13(e); Jacksonv. Virginia, 443 U.S. 307,
319, 99 S. Ct. 2781, 2789 (1979); State v. Cazes, 875 SW.2d 253, 259 (Tenn. 1994).

Second degree murder is defined, in pertinent part, as “[a] knowing killing of another.”
Tenn. Code Ann. § 39-13-210(a)(1) (2004). Moreover, the inchoate offense of attempt is codified
at Tennessee Code Annotated section 39-12-101 and states,
@ A person commits crimina attempt who, acting with the kind of
culpability otherwise required for the offense:
(1) Intentionally engages in action or causes aresult that would
constitute an offense if the circumstances surrounding the conduct were as
the person believes them to be;
(2) Actswithintent to cause aresult that is an element of the offense,
and believes the conduct will cause the result without further conduct on
the person’s part; or
(3  Actswith intent to complete a course of action or cause a result
that would constitute the offense, under the circumstances surrounding the
conduct as the person believes them to be, and the conduct constitutes a
substantial step toward the commission of the offense.
Tenn. CodeAnn. 8 39-12-101(a) (2004). Therefore, attempted second degree murder requires proof
of: (1) aknowing, (2) attempt, (3) to kill another. Statev. Rush, 50 SW.3d 424, 430 (Tenn. 2001)
(citations omitted).

Further, aggravated assault is codified at Tennessee Code Annotated section 39-13-102 and
states in pertinent part:

A person commits aggravated assault who, after having been enjoined or restrained by an
order, diversion or probation agreement of acourt of competent jurisdiction fromin any way
causing or attempting to cause bodily injury or in any way committing or attempting to
commit an assault against an individual or individuals, intentionally or knowingly attempts
to cause or causes bodily injury or commits or attempts to commit an assault against such
individual or individuals.

Tenn. Code Ann. § 39-13-102(c) (2004).

Finally, an accused may present evidence of his diminished capacity to “negate the
existence of the culpable menta state required to establish the criminal offense.” Statev. Hall,
958 SW.2d 679, 690 (Tenn. 1997).

On appeal, the defendant assertsthat the evidence doesnot support hisconvictions, but rather
supports his assertion that he could not appreciate the wrongfulness of his actions. The defendant
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bases the argument primarily on the testimony of Dr. Monet, alicensed psychiatrist and a witness
for the defense. However, taken in alight most favorable to the State, the record reflects that there
was ampl e evidence from which ajury could conclude that the defendant, though intoxicated, acted
knowingly and with an appreciation for the seriousness his actions.

The victim testified that, amost a month before the subject incident, she had to obtain an
order of protection after the defendant threatened her as she attempted to retrieve belongings from
the couple's former residence. Further, both the victim and Angela testified that the defendant,
referencing a song, stated that, “Earl walked right through that restraining order.

Two weeks later, the defendant phoned the victim at 3:30 am., concerned that he had been
omitted from the visitation list at Angela’s school. The two spoke, and the victim assured the
defendant that the situation would be“ straighten[ed] out” thefollowing day. Despitethisassurance,
the defendant arrived at the victim’ sdoor one hour later, armed with a.22 caliber weapon. After the
victim refused to admit the defendant into the house, he broke the glass with the gun and proceeded
to fire two shots as the victim attempted to escape her home. Based upon consecutive 911 hang-up
calls, an officer with the Henry County Sheriff’ s Department responded to thevictim’ saddress. The
victim ran to the officer, communicated what had transpired, and identified the defendant as he
waked up theroad. Shelater discovered that she had sustained abroken bonein her foot asaresult
of theincident.

While at the scene, the defendant made several remarks that indicated his intent and an
understanding of the seriousness of hisactions. Officer Alexander, thefirst to arrive on the scene,
testified that the defendant said, “Look, man I’m not here to kill her. I’'m here to kill the son of a
bitch that she'sliving with.” Officer Bradley testified that the defendant said, “I guessI’'min big
trouble now. | didn’t meanto hurt anybody.” Hefurther stated, “1 didn’t come hereto hurt my wife.
| came hereto kill —1 mean shoot David Paschall.” Finally, Officer Bradley testified that, while at
the hospital with the defendant , the defendant stated that hisgun was“too small” and that hewould
have used a bigger gun but [he] got rid of [his] gun.”

Investigator Vandiver testified that he asked why the defendant shot the gun, to which he
replied, “she must have pissed me off when she shut the door in my face.” The defendant further
indicated animosity at the victim over financial matters and the fact that she removed some of
Angela sbelongingsfromthehouse. Finally, LisaEllisontestified that, during her conversationwith
the defendant regarding the allegations against him, he stated that “[the victim] deserved it.”

Although Dr. Monet presented evidence supporting the theory of diminished capacity,
virtually every other witnessrefuted that position. Itiscertainly the province of thejury to determine
the credibility of witnesses, hear and weigh the evidence, and resolve all factual issues. State v.
Elkins, 102 SW.3d 578, 581 (Tenn. 2003). In determining the defendant’ smental state, thejury can
consider both lay and expert testimony. Statev. Flake, 88 S.W.3d 540, 554 (Tenn. 2002) (citations
omitted). Further, the weight and value given to expert testimony is a question of fact for thejury.
Id. Upon our review, we conclude that there was sufficient evidence presented, such that a
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reasonable jury could reject the theory of diminished capacity and find the defendant guilty of the
convicted offenses. Therefore, the convictions are affirmed.

[l. Sentencing

The defendant al so challenges the sentencesimposed in light of the Supreme Court’ s recent
holding in Blakely v. Washington. Blakely requiresthat enhancement factors be either admitted by
the defendant or found by a jury determination beyond a reasonable doubt. Blakely, 124 S. Ct. at
2537. An exception to thisruleisthat state law may authorize atrial judge to increase a sentence
beyond the maximum based upon “the fact of a prior conviction.” 1d. at 2536. On appedl, the
defendant contends that his sentences wereissued in error, as the enhancement factors applied met
neither Blakely requirement.

Inthe present case, the defendant was convicted of attempted second degreemurder, aClass
B felony, which carriesaRange | penalty of between el ght and twel ve years; and aggravated assault,
a Class C felony, which carries a Range | penalty of between three and six years. The tria court
began with the presumptive sentence, the minimum in therange, and found two enhancement factors
applicable: (2) the defendant has aprevious history of criminal convictionsor criminal behavior in
addition to those necessary to establish the appropriate range; and (10) the defendant possessed or
employed afirearm, explosive device or other deadly weapon during the commission of the offense.
Tenn. Code Ann. 8§40-35-114 (2004). Based upon thesefindings, the defendant’ s attempted second
degreemurder sentencewas enhanced to ten years, and hisaggravated assault sentencewasenhanced
to four years. The sentences were ordered to be served concurrently, for atotal effective sentence
of ten years.

Turning first to factor (2), we mention that the trial court noted three factsin applying this
factor. Firgt, the court noted that the defendant had two self-reported DUI’s; however, the court
opined that, because they were both remote in time and self-reported, “the Court [would] not give
[them] great weight.” Secondly, thetrial court noted “ other charges’” which were reported from the
National Crimelnformation Center (NCIC), but stated that, because the dispositionswere unknown,
the court “couldn’t consider them.” Finaly, thetria court noted that the defendant,

was engaged in an around the time of the commission of this criminal act in the use

of aclass— 1| beg your pardon, a Scheduled [sic] two controlled substance, cocaine,

aswell as excessive use of alcohol and they would constitute criminal behavior in

addition to those necessary to establish the range and it does carry substantial weight

with this Court.

We conclude that, because the application of enhancement factor (2) was based on prior
criminal behavior rather than prior criminal convictions, Blakely would require either an admission
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or ajury determination of these facts prior to utilizing them asabasis for enhancement.* Asneither
requirement was fulfilled, factor (2) was errantly applied.

Likewise, we concludethat the application of enhancement factor (10) wasin error asit was
neither admitted by the defendant nor found by a jury determination beyond a reasonable doubt, as
Blakely requires. Therefore, because both factors were applied in violation of Blakely, the
defendant’ s sentences must be reduced to their presumptive minimums, or eight and three years,
respectively.

Finaly, the defendant challenges the denia of alternative sentencing. We note that the
reduction in the defendant’s sentences, based upon Blakely violations, renders him statutorily
eligible for probation where he previously was not. Tenn. Code Ann. 8 40-35-303(a) (2004).
Therefore, we remand the matter for the sole purpose of determining the defendant’ s suitability for
alternative sentencing.

Conclusion

The defendant’ s convictions are affirmed. However, we reduce the sentences from ten to
eight yearsfor attempted second degree murder, and four to threeyearsfor aggravated assault, based
upon Blakely violations. The matter isremanded for adetermination of the defendant’ s suitability
for dternative sentencing.

JOHN EVERETT WILLIAMS, JUDGE

4 Although the defendant admitted this behavior at trial, this Court has previously held that an “admission,” for
purposes of Blakely, refers to facts admitted “in relation to a guilty plea or during a plea colloquy.” State v.
Chester Wayne Walters, No. M2003-03019-CCA-R3-CD, 2004 Tenn. Crim. App. LEXIS 1053, at *59 (Tenn.
Crim. App., at Nashville, Nov. 30, 2004).
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