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OPINION
|. Background
Although Defendant does not chalenge the sufficiency of the convicting evidence, a

summary of thefactsand circumstances surrounding the offensesis necessary in order to addressthe
sentencing issues.



Kelan Williamson testified that Defendant came over to his house on July 10, 1998.
Defendant wasdriving Khary Thompson’ sblue, four-door Ford Taurus. Warren Griffinalsoarrived
at Mr. Williamson' s house. Defendant suggested that the three men rob the victim, William Reid,
because Defendant had heard that the victim had asafein hishouse. Mr. Williamson's version of
the sequence of eventsleading up to the victim’s death is as follows.

Defendant told themen that hewould carry awhite bucket with theword “ donations” written
onit and ask the victim for adonation to alocal basketball league. When the victim pulled out his
wallet, Defendant would rob him at gun point. Mr. Williamson said that his assigned job was to
carry the safeto the car. Mr. Williamson said that only Defendant was armed.

Mr. Griffin drove the Taurus to the victim’s house and let Defendant out. Mr. Griffin and
Mr. Williamson drove down the street and turned around. Mr. Griffin parkedinfront of thevictim’'s
house. Mr. Williamson got out of the car and stood by the side of the house as Defendant knocked
on the victim’sdoor. The victim answered the door, Defendant asked him for a donation, and the
victim stepped inside his house to retrieve his wallet. When the victim returned to the front door,
Mr. Williamson said that thevictim must have seen Defendant’ sgun. Thevictim tackled Defendant,
and the two men fell off the front porch. Defendant cried out that his knee was hurt. Defendant
managed to slide two or three feet away from the victim, pulled out his gun and shot the victim
twice, thelast timeinthehead. Mr. Williamson hel ped Defendant into the car, and the men returned
to Mr. Williamson’ s house.

On cross-examination, Mr. Williamson conceded, in hisfirst two statements to the police,
that he denied being at the victim’s house when the victim was killed. In histhird statement, Mr.
Williamson said that he shot the victim. Mr. Williamson said that the police officerstold him that
his bond would be reduced if he confessed to the murder. Mr. Williamson said that he wore amask
during thekilling, but he did not remember that the police had found amask when they searched his
house. Mr. Williamson denied telling defense counsel’ sinvestigator that the three men attempted
to rob the victim because the victim owed Defendant money from adrug deal. Mr. Williamson said
that he entered apleaof guilty to facilitation of felony murder and was sentenced to thirty-six years.

Khary Thompson said that he lent Defendant his Ford Taurus automobile on July 10, 1998,
so that Defendant could go to arecreational center to play basketball. Mr. Thompson said that he
did not see awhite bucket in the car when it was returned to him later that night, nor did he see any
blood in the car.

Warren Griffin testified that he drove Mr. Thompson’s car to the victim’s house because
Defendant said he wanted to “holler at someone.” Mr. Griffin let Defendant out, and he and Mr.
Williamson drove around the block. When they returned to the victim’s house, the victim was
struggling with Defendant on the grass. Mr. Griffin started to drive away, but Mr. Williamson got
out of thecar. Mr. Griffinleft. Hethen heard gunshots and drove back to the victim’ shouse where
he picked up Mr. Williamson and Defendant. He said that Defendant was “hobbling.” Mr. Griffin



said that he did not see awhite bucket. Mr. Griffin said that he entered apleaof guilty to facilitation
of aggravated robbery as aresult of the incident.

Melissa Hansen-Petrik, the victim’ s next door neighbor, heard dogs barking on the evening
of July 10, 1998, and went to her front door to investigate. She heard thevictimyelling for help, but
her husband’ s pick-up truck blocked her view into the victim'’ sfront yard. Ms. Hansen-Petrik went
insideto call 911. Sheheard gunshots and saw ablue, four-door sedan drive slowly by thevictim’'s
house. The blue car returned as Ms. Hansen-Petrik was concluding her emergency call. Two men
ran toward the car, with one man limping. Ms. Hansen-Petrik was unabl e to see the men’ sfaces, but
she said that they were not wearing masks.

Kristen Oura, the victim’ s girlfriend, said that the victim had been in the yard earlier in the
evening. He came into the house to take a shower. Ms. Oura said that she noticed the victim’s
wallet on the dining room table. Ms. Ourawastalking on the telephone when the incident occurred
and did not hear the gunshots.

Larry Vineyard with the Knoxville Police Department found awhite bucket on thevictim’'s
front porch, and a baseball cap and the victim’s wallet in the front yard. Thomas Evans, a senior
evidence technician with the Knoxville Police Department, said that some money wasfound inside
thewhitebucket, and Defendant’ sfingerprintswereontheoutside of thebucket. Officer Evanssaid
that the police were not ableto find any shell casings or the gun that fired the fatal shots. On cross-
examination, Officer Evans said that there were other sets of fingerprints on the white bucket which
were not identified.

Sandra Elkins, the Knox County Medical Examiner, testified that the victim’s autopsy
reveal ed scrapesand abrasi onson thevictim’ shands, and an abrasion consistent withabullet’ sgraze
abovehisright elbow. Dr. Elkins said that the victim was shot once in the neck and oncein the top
right quadrant of hishead. The bullet causing the neck wound exited his body, but the bullet from
the head wound lodged in thevictim’ sbrain stem, causing death within seconds. Therewas soot and
stipple around the neck bullet wound indicating that the gun had been fired approximately twelve
inches away from the victim. Only soot was visible around the head wound indicating that the
shooter fired from arange of less than six inches. On cross-examination, Dr. Elkins said that the
neck wound would have produced a significant amount of blood, and the shooter would have blood
gpatter on his clothes.

Defendant testified on hisown behalf. Hesaid that Mr. Thompson picked him up fromwork
onJuly 10, 1998. Defendant said that he noticed awhite bucket in the back of Mr. Thompson’ s car,
and he had to push the bucket asidein order to sit down. Defendant dropped Mr. Thompson off at
his night job, and then drove Mr. Thompson’'s car to Mr. Williamson's house. He and Mr.
Williamson watched television and played video games. The men decided to play basketball, and
Mr. Williamson called afew friends. Mr. Griffin came over, and the men left in Mr. Thompson's
car. Defendant said that he drove the car, and Mr. Griffin sat in the back seat holding a black bag.



Defendant said he thought the men were going to pick up afriend of Mr. Williamson’sfor
a basketball game. Mr. Williamson gave Defendant directions to the victim’s house. When they
arrived, Mr. Williamson told Defendant to go to the front door and seeif the victim wanted to play
basketball. The victim answered Defendant’s knock, and Defendant told him that some of the
victim’ sfriendswere hereto seehim. Defendant turned toward the car and saw Mr. Williamson and
Mr. Griffin running toward the front porch carrying guns and masks. Defendant said the victim
grabbed him and held Defendant in front of himself like ashield. The two men fell off the porch,
and Defendant broke his kneecap. Defendant lay on the ground, holding hiskneeto hischest. The
victim ran toward hisneighbor’ struck yelling for help, and Mr. Williamson fired thefirst shot. The
victim fell to the ground. Mr. Williamson knelt beside the victim and shot him in the head.
Defendant and Mr. Williamson got back into Mr. Thompson’s car, and the men drove to Mr.
Williamson’shouse. Mr. Williamson called Byron Meek to tell him to return Mr. Thompson’ scar,
and Mr. Meek aso took Defendant home so that he could go to the hospital.

Kenneth Bussell, Defendant’ s father, said that Defendant came home with an injured knee
onJuly 10, 1998. Defendant told Mr. Bussdll that he had injured hisknee during abasketball game.
Mr. Bussell took Defendant to the hospital. He said that Defendant did not have any blood on him.

Il. Sentencing | ssues

At the sentencing hearing, the State presented Defendant’s pre-sentence report and the
testimony of various members of the victim'’sfamily concerning the impact of thevictim’ sdeath on
their lives. According to the pre-sentence report, Defendant graduated from high school and
attended Hiwassee College on a basketball scholarship for one year. Before his arrest, Defendant
was employed asacaregiver by Independent Opportunitiesand Sunrise Community. Sincethetrial,
Defendant had been employed in his grandfather’ swrecking company. Defendant’s prior criminal
history consistsof two 1998 misdemeanor convictionsfor disorderly conduct and underagedrinking.

Thetrial court found that there was some evidence based on Defendant’ s prior misdemeanor
convictionsthat hehad aprevioushistory of criminal behavior, but accorded thisenhancement factor
very little weight. See Tenn. Code Ann. 8§ 40-34-114(2). Thetrial court found that enhancement
factor (7), the personal injuries inflicted upon the victim were particularly great, was applicable to
Defendant’ s sentence for his attempted robbery conviction but not his sentence for the criminally
negligent homicide conviction. Seeid. § 40-35-114(7). Significant weight was placed on the use
of afirearm to commit both offenses. Seeid. 8 40-35-114(10). Thetrial court also considered the
fact that the attempted robbery offense was committed without hesitation when the risk to human
lifewashigh. Seeid. §40-35-114(11). Based on the presence of these enhancement factors, thetrial
court sentenced Defendant to two yearsfor hiscriminally negligent homicide sentenceand four years
for his attempted robbery sentence.

Thetria court aso denied Defendant’ s request for aternative sentencing, stating,



[E]ven though thisisavery short period of time, four years at [thirty] percent, in my
judgment, even though there’'s a presumption of probation, | do not believe that
probation sends the correct message in this matter. | think that it depreciates the
seriousness of the offense, and | think that’s the wrong message to you and to
everybody elseif | wereto do that.

Thetria court stated to Defendant:

The jury has spoken, [Defendant]. There’'s nothing | can do about that. So my
opinion doesn’t matter with regard to your guilt, but my opinion does matter with
regard to your sentencing. | think thisjury hasdoneyou. . . afavor. | mean, | don’'t
know any other way to say it.

When adefendant challengesthelength, range, or manner of service of asentence, thisCourt
conducts a de novo review with a presumption that the determinations made by the trial court are
correct. Id. 8 40-35-401(d). Thispresumptionis“conditioned upon the affirmative showing in the
record that the tria court considered the sentencing principles and al relevant facts and
circumstances.” State v. Ashby, 823 S.W.2d 166, 169 (Tenn. 1991). “If the trial court applies
inappropriate factors or otherwise fails to follow the 1989 Sentencing Act, the presumption of
correctnessfalls.” Satev. Shelton, 854 SW.2d 116, 123 (Tenn. Crim. App. 1992).

The Sentencing Commission Comments provide that the burden is on the defendant to show
theimpropriety of thesentence. Tenn. Code Ann. §40-35-401, Sentencing Commission Comments.
Our review requires an analysis of (1) the evidence, if any, received at the trial and sentencing
hearing; (2) the pre-sentence report; (3) the principles of sentencing and arguments of counsel
relativeto sentencing alternatives; (4) the natureand characteristicsof the offense; (5) any mitigating
or enhancing factors; (6) any statements made by the defendant in his own behalf; and (7) the
defendant’ spotential for rehabilitation or treatment. Id. 88 40-35-102, -103, and -210; Satev. Smith,
735 S\W.2d 859, 863 (Tenn. Crim. App. 1987).

AsaRange| standard offender, Defendant is subject to a sentence of between two and four
years for his Class D felony conviction, and between one and two years for his Class E felony
conviction. Id. 88 40-35-112(a)(4) and (5). In calculating the sentencefor Defendant’ s convictions,
the presumptive sentence is the minimum in the range if there are no enhancement or mitigating
factors. 1d. §40-35-210(c). If there are enhancement but no mitigating factors, the trial court may
set the sentence above the minimum, but still within therange. 1d. 40-35-201(d). If both enhancing
and mitigating factors are present, thetrial court must start at the presumptive minimum, enhance
the sentence within the range as appropriate for the enhancing factors, and then reduce the sentence
as appropriate for the mitigating factors. Tenn. Code Ann. § 40-35-210(e).

We initially note that Defendant argues that the trial court’s determinations both as to the

length of his sentences aswell asthe manner of serving his sentences violate his Sixth Amendment
right to trial by jury asoutlined in Blakely v. Washington, 542 U.S. —, 124 S. Ct. 2531 (2004). Our
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Supreme Court, however, has recently determined that Blakely does not impact the validity of
Tennessee’ s sentencing scheme. Sate v. Edwin Gomez and Jonathan S. Londono, No. M2002-
01209-SC-R11-CD, — SW.3d —, 2005 WL 856848, at *22 (Tenn. April 15, 2005), petition to
rehear denied (Tenn. May 18, 2005). Defendant, thus, is not entitled to relief based on his Blakely
iSsues.

A. Length of Sentences

Defendant arguesthat thetrial court misapplied enhancement factors (2) and (10) to both of
his sentences, and enhancement factor (7) in determining the length of his attempted robbery
sentence. Defendant does not challenge the application of enhancement factor (11) to his attempted
robbery sentence. He contends that no weight should have been given to his previous criminal
history because his convictionsresulted from misdemeanor offensesrather thanfelonies. See Tenn.
Code Ann. § 40-35-114(2). Misdemeanor convictions alone may support application of
enhancement factor (2). See, e.g., Satev. Richard Warren, No. M2001-02139-CCA-R3-CD, 2003
WL 354505 (Tenn. Crim. App., a Nashville, Feb. 14, 2003), no perm. to appeal filed (the
defendant’ s three prior misdemeanor convictions support application of enhancement factor (2)).
We agree, however, with the trial court’ s assessment that enhancement factor (2) should be given
little weight in the sentencing determinations.

Defendant contends that the trial court erred in applying enhancement factor (10) based on
afinding that Defendant employed a gun during the commission of the offenses. Defendant argues
that thejury’ sfailureto convict Defendant of the greater offensesof attempted especially aggravated
robbery and attempted aggravated robbery leads one to the assumption that the jury found that
Defendant was not armed during the commission of the offenses. Compare Tenn. Code Ann. 88 39-
13-402 and 39-13-403 with 39-13-401. The State argues that Defendant’ s conviction of the lesser
included offense of attempted robbery does not negate the fact that the victim waskilled by multiple
gunshots.

Thetria court found that,

[t]here is no question that a firearm was used. In my mind there’s no question
[Defendant] was involved in that in an active way, and therefore, | think the
possession or employing [sic] of afirearm is an aggravating . . . factor, and | think
it'sasignificant aggravating factor. | place alot of weight on that.

In its sentencing determinations, the trial court is directed to consider the nature and
characteristicsof thecriminal conduct involved. Tenn. Code Ann. §40-35-210(b)(4). Enhancement
factor (10) requires a finding that the defendant possessed or employed a firearm during the
commission of the offense. Seeid. § 40-35-114(10). Although there is contradictory proof asto
which man used the firearm, afirearm was undisputedly used during the commission of the crimes.
The trial court implicitly found that Defendant used the firearm. The use of afirearm is not an
element of either criminally negligent homicide or attempted robbery. Seeid. 88 39-13-212(a) and
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39-13-401(a). Thus, application of enhancement factor (10) to both of Defendant’ s sentences was
not inappropriate. See Sate v. Bobby Joe Strader, No. E1999-00132-CCA-R3-CD, 1999 WL
1023738, at *4 (Tenn. Crim. App., Knoxville, Nov. 10, 1999), no perm. to appeal filed.

Defendant also argues that thetrial court improperly considered enhancement factor (7) in
determining the length of his sentence for his attempted robbery conviction. Enhancement factor
(7) requires afinding that “the personal injuries inflicted upon . . . the victim [were] particularly
great.” Tenn. Code Ann. 8 40-35-114(7). Relying on Sate v. Nix, 922 SW.2d 894, 903 (Tenn.
Crim. App. 1995), Defendant argues that enhancement factor (7) is an essential element of the
charged offense of attempted especially aggravated robbery and thus cannot be used to enhance
Defendant’ s sentence for his conviction of the lesser included offense of attempted robbery.

We respectfully disagree with Defendant’s analysis. Although the indictment charged
Defendant with committing the offense of attempted especially aggravated robbery, the indictment
also necessarily charged all of the lesser included offenses of attempted especially aggravated
robbery. See Tenn. R. Crim. P. 31(c). Attempted robbery isalesser included offense of attempted
especially aggravated robbery. See State v. Richmond, 90 S.W.3d 648, 660 (Tenn. 2002).

Only two statutory limitations are imposed upon thetrial court in determining that factually
proven enhancement factorsare applicablein determining thelength of adefendant’ ssentence. State
v. Zonge, 973 S.W.2d 250, 259 (Tenn. Crim. App. 1997). That is, the enhancement factor must be
appropriateto the offense of which thedefendant isconvicted, and, secondly, the enhancement factor
must not be an essential element of the offense. Tenn. Code Ann. § 40-35-114. In considering
whether an enhancement factor is appropriate to the offense, our Supreme Court has concluded that
“asentencing court may apply an enhancement factor based on factsunderlying an offensefor which
the defendant has been acquitted, so long as the facts have been established in the record by a
preponderanceof theevidence.” Statev. Winfield, 23 S.W.3d 279, 283 (Tenn. 2000). Personal injury
to the victimis not an essential element of the offense of attempted robbery. See Tenn. Code Ann.
88 39-12-101 and 39-13-401. Clearly, death is a “particularly great” persona injury. Thus, we
conclude that the trial court properly applied enhancement factor (7) to Defendant’s sentence for
attempted robbery.

In summary, enhancement factors (2), (7), (10) and (11) are applicable to Defendant’s
sentence for attempted robbery, and enhancement factor (2) and enhancement factor (10) are
applicableto hissentencefor the criminally negligent homicide conviction. We cannot concludethat
thetrial court erred in sentencing Defendant to four yearsfor his attempted robbery conviction and
two yearsfor hiscriminally negligent homicideconviction. Defendant isnot entitled torelief onthis
issue.

B. Denia of Alternative Sentencing

Defendant argues that the trial court erred in denying his request for alternative sentencing
and argues that none of the considerations relevant to this decision were warranted by the facts and
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circumstances surrounding his offenses. Because Defendant does not fall within the class of
offendersfor whom incarceration isapriority and isastandard offender convicted of aClassD and
aClassEfelony, Defendant is presumed to be an eligible candidatefor dternative sentencing. Tenn.
Code Ann. 8840-35-102(5) and (6). If thetrial court, however, ispresented with evidence sufficient
to overcomethe presumption, then it may sentence adefendant to confinement Ashby, 823 SW.2d
at 169 (Tenn. 1991). Each caseisdetermined on its own facts and circumstances. Satev. Taylor,
744 S\W.2d 919, 922 (Tenn. Crim. App. 1987).

Based onthefactsand circumstances surrounding Defendant’ soffenses, thetrial court found
that confinement was necessary to avoid depreciating the seriousness of the offenses and to serve
as adeterrent to both the community and Defendant himself. The trial court also mentioned the
leniency extended by the jury in convicting Defendant of the lesser included offenses of the charged
offenses.

A tria court may determineif incarceration rather than aternative sentencing is appropriate
if the evidence shows that:

(A)  [c]onfinement is necessary to protect society by restraining adefendant who
has along history of crimina conduct;

(B) [clonfinement is necessary to avoid depreciating the seriousness of the
offense or confinement is particularly suited to provide an effective
deterrence to others likely to commit similar offenses; or

(C)  [m]easureslessrestrictivethan confinement havefrequently or recently been
applied unsuccessfully to the defendant . . .

Tenn. Code Ann. 840-35-103(1)(A)-(C). Initsdeterminations, thetrial court may also consider the
defendant’ spotential or lack of potential for rehabilitation and any mitigating or enhancement factors
that are relevant to sentencing. 1d. 88 40-35-103(5), 40-35-210(b)(5); State v. Boston, 938 S.W.2d
435, 438 (Tenn. Crim. App. 1996). A trial court should also “consider the circumstances of the
offense, the defendant’s criminal record, the defendant’s socia history and present condition, the
need for deterrence, and the best interest of both the defendant and the public” in determining
whether to grant or deny probation. Sate v. Ring, 56 S.W.3d 577, 586 (Tenn. Crim. App. 2001)
(citations omitted). As noted above, ajury’s verdict of acquittal does not prevent the sentencing
court from considering a defendant’s conduct underlying the acquitted charge if proven by a
preponderance of the evidence. Winfield, 23 SW.3d at 282-82 (Tenn. 2000).

Defendant argues that he has many positive attributes which warrant the grant of a probated
sentence. Hisprior criminal history only consists of two misdemeanorsfor disorderly conduct and
underagedrinking, and he hasbeen gainfully empl oyed both before and after histrial. Thetria court
acknowledged these mitigating factors, but found that other considerations outweighed the factors
tending to favor the grant of probation.



Defendant contends that the trial court erred in denying probation based on the seriousness
of the offense, arguing that the offense was not so shocking or horrifying as to support the trial
court’s denial of aternative sentencing. If probation is denied based solely on the facts and
circumstances surrounding the offense, “the circumstances of the offense as committed must be
especialy violent, horrifying, shocking, reprehensible, offensive, or otherwise of an excessive or
exaggerated degree, and the nature of the offense must outweigh all factors favoring probation.”
Satev. Fields, 40 SW.3D 435,441 (Tenn. 2000) (quoting State v. Cleavor, 691 SW.2d 541, 543
(Tenn. 1985). In the case sub judice, an unarmed victim was lured out of his housein daylight and
shot at point blank range in hisfront yard, with the last gunshot fired execution style into the top of
his head. Based on the facts and circumstances surrounding these offenses, we find that the trial
court properly considered the seriousness of the crimesinitsdecision to deny aternative sentencing.

The need to avoid depreciating the seriousness of the crimes, however, was not the only
consideration. This Court has previously concluded on numerous occasions that the trial court’s
determination that the jury acted with exceptional leniency isappropriatein making itsfindings that
adefendant’ s confinement is necessary. See State v. Michael Wayne Poe, No. E2003-00417-CCA.-
R3-CD (Tenn. Crim. App., at Knoxville, July 19, 2004), perm. to appeal denied (Tenn. Dec. 20,
2004); Satev. J.D. Edward Ealey, No. E1999-00381-CCA-R3-CD, 1999 WL 1034649 (Tenn. Crim.
App, a Knoxville, Nov. 15, 1999), no perm. to appeal filed; State v. Samuel Braden, No. 01CO1-
9610-CC-00457, 1998 WL 85285 (Tenn. Crim. App., at Nashville, Feb. 18, 1998), no perm. to
appeal filed.

We acknowledge that thetrial court referenced deterrence as abasisfor denying aternative
sentencing, and that Defendant challenges the appropriateness of this finding. A trial court’s
decision to impose a sentence of confinement based solely on the need for deterrence will not be
disturbed so long as “areasonabl e person |ooking at the entire record could concludethat (1) aneed
to deter similar crimesis present in the particular community, jurisdiction, or inthe stateasawhole,
and (2) incarceration of the defendant may rationally serve asadeterrent to otherssimilarly situated
and likely to commit certaincrimes.” Satev. Hooper, 29 SW.3d 1, 10 (Tenn. 2000). Thetrial court
in the instant case did not substantiate its finding that deterrence was necessary as outlined in
Hooper. Nonetheless, based on the need to avoid depreciating the seriousness of the offense,
coupled with consideration of the jury’ sleniency, we find that the trial court did not err in denying
Defendant’ srequest for alternative sentencing and imposing asentence of confinement. Defendant
isnot entitled to relief on thisissue.

CONCLUSION

After athorough review of the record, we affirm the judgments of the trial court.

THOMAST. WOODALL, JUDGE



