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OPINION

|. Factual Background

According to the affidavit of complaint in this matter, the appellant, while employed as a
finance manager at West Chevrolet, Inc. (“West”) in Alcoa, took approximately $36,919.82 from
his employer between July and September 2002. He was subsequently indicted for theft over
$10,000 and pled guilty to the same on June 11, 2004, with the length and manner of service of the
sentence to be determined by the trial court.

At the sentencing hearing, thethirty-two-year-old appell ant testified that hewasmarried, had
two young sons, and was working for a trucking company owned by his brother, earning $600



weekly. He said he had never been convicted of any crime prior to the instant offense. He was
employed by West from January 1998 to October 2002, earning $80,000 to $85,000 annually. He
acknowledged that after he learned in mid-2001 that his sister was ill with cancer and could no
longer work, he began taking money and vehicles from West. Hissister had been renting amobile
homein Seymour that he owned, but shewasunableto pay rent after shebecamesick. The appellant
said he made the $420 monthly payments on the mobile home, aswell as the monthly payments on
his $300,000 homein Maryville. Additionally, he bought hissister groceries and supplied her with
a1990 Buick LeSabre vehicle, valued between $2500 and $3000. He explained that he completed
the paperwork on the automobilefor hissister but “ covered up thefact that it wasn’t being paid for.”
In March 2003, the appellant received aletter from his sister, thanking him for al of hishelp. She
passed away in August 2003.

During this same period of time in 2001, the appellant’s father underwent bypass surgery
after suffering a heart attack, and he was diagnosed with diabetes and Alzheimer’s. Asaresult of
these illnesses, the appellant’ s parents experienced financia problems. Additionally, their vehicle
was totaled after an accident. The appellant admitted that he took two vehicles, a 1991 Chevrolet
Corsicaand a 1988 Ford Crown Victoria, valued at $3000 and $2000, respectively, from West for
his parentsin the same manner as he had donefor hissister. He also admitted taking approximately
$28,000 in cash from his employer during 2001 and 2002.

The appellant acknowledged that a detective confronted him about his wrongdoing, and,
shortly thereafter, he signed a document admitting that he took money from West. He said West
agreed to give him one year to repay the money. On October 15, 2002, he signed a document,
agreeing to pay $36,919.82 in full to West by October 1, 2003. The appellant said he paid
approximately $9,100 during that year, explaining that “[w]e had obligations with the family. And
my personal obligations, we were. . . just so far behind, so . . . hard-strapped to do any more than
that.” In addition to the $9,100, the appellant said he had made two $500 payments to West’s
insurance company after West turned the matter over to the company, and he had signed anotewith
the insurance company as well. However, he said he could no longer make the $500 payments
because he had changed jobs. Therefore, he was trying to “renegotiate that figure to a lesser
amount.” He said he could “[a]bsolutely” complete any term of probation the court imposed.

On cross-examination, the appellant said that his mortgage company had foreclosed on his
$300,000 houseinthelatter part of 2002. Thereafter, the appellant moved from Knoxvilleto Blount
County and began paying $975 in rent per month. The appellant testified that hiswife wasemployed
and earned about $24,000 annually. He acknowledged that within amonth of losing hisjob at West,
he began working at Reeder Chevrolet (“Reeder”), earning $85,000 thefirst year. Hewasemployed
by Reeder for about ayear and ahaf before losing that job aswell. While employed at Reeder, the
appellant purchased three vehicles, a 2004 Volkswagen priced at $25,000, a 2001 Mustang priced
at $11,800, and a1970 Chevellepriced at $15,500. When gquestioned whether the vehicleshad been
repossessed, the appellant replied, “ Those have all been taken back and through me talking to the
finance company, those vehicles have been sold.”



Scarlett Househol der, the appellant’ swife, testified that she worked at a preschool, earning
between $22,000 and $24,000 annually. She said she did not know the appellant had taken money
from West until “the day that he told me he had to go take a lie detector test.” She stated the
appellant always paid their billsand took care of their finances. She acknowledged that she and the
appellant had helped hissister financially after shebecameill. She described theappellant as*avery
good dad” and “agood husband.” She maintained that she needed the appell ant at hometo help with
their children. She said the appellant had learned from this situation, and she did not believe that
he would ever steal again. She believed that he could successfully complete probation.

The appellant’ smother, Ruth Househol der, testified that her husband suffered aheart attack
in 2001 and underwent bypass surgery. In addition, he was diagnosed with diabetes and early
Alzheimer’s. Her husband retired in 1997. He began drawing social security benefits in 1998,
receiving $1,003 per monthin social security benefits. She said shereceived socia security benefits
in the amount of $506 per month; however, she did not receive social security benefits in 2001 or
2002. Sheexplained that sheworked from late May to December as * a seasonal worker,” working
thirty to thirty-two hours weekly and earning $8.30 per hour. She acknowledged that the appellant
had helped her and her husband financially in 2001 and 2002 but said she had no idea how he got
the money he gave them. The appellant also “[h]elped with” two vehicles. She did not learn that
the appellant had stolen from West until he was terminated. She described the appellant as a
“perfect” son and said she never had any problems with him.

According to the victim impact statement completed by Steve West, President of West
Chevrolet, the appellant earned in excess of $80,000 annually during the last two years of his
employment with West. Mr. West said hefired the appellant “for stealing but gave him one year to
pay the money back and avoid prosecution.” He also hel ped the appellant “get another comparable
jobwithout mentioning histheft.” Mr. West opined that the appellant’ s*lack of remorse and misuse
of the opportunity to repay without prosecution should result in more penalty than plain restitution
and parole. Not only does he need to learn alesson, but as an example to other employees, he needs
significant confinement.”

At the conclusion of the hearing, thetrial court sentenced the appellant asa Range | standard
offender to four years, with nine months to be served in confinement and the balance on probation.
Additionally, the court ordered the appellant to pay $26,820 in restitution at the rate of $500 per
month.

|. Analysis
A. Judicia Diversion
The appellant argues that the trial court abused its discretion in denying judicial diversion
because the court did not consider all of the required factorsin making itsdecision. Specifically, he

contendsthat he has proven himself amenabl eto rehabilitation by immediately taking responsibility
for his crime; that both he and hiswife have “ made positive changesto their lifestyle reflecting the
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serious nature of the debtswhich must berepaid to West and to society” ; that he has* shown remorse
for the breach of hisformer employer’ strust and sought forgivenessfrom Mr. West personally” ; and
that he has no prior criminal record, does not abuse alcohol or drugs, and has remained gainfully
employed.

A defendant iseligiblefor judicia diversion when he or sheisfound guilty or pleads guilty
to a Class C, D, or E fdony and has not previousy been convicted of a felony or a Class A
misdemeanor. See Tenn. Code Ann. § 40-35-313(a)(1)(B) (2003). It is within the trial court’s
discretiontogrant or deny judicial diversion. See Statev. Parker, 932 S\W.2d 945, 958 (Tenn. Crim.
App. 1996). As such, the trial court’s decision will be overturned only if the court abused its
discretion. 1d. Inother words, wewill notinterferewith thedenial of judicial diversionif therecord
contains any substantial evidence to support the trial court’s refusal to grant diversion. Id.
Moreover, we observethat “judicia diversionissimilar in purposeto pretrial diversion and isto be
imposed within the discretion of the trial court subject only to the same constraints applicable to
prosecutors in applying pretrial diversion under [ Tennessee Code Annotated section] 40-15-105.”
State v. Anderson, 857 SW.2d 571, 572 (Tenn. Crim. App. 1992).

In determining whether to grant adefendant judicial diversion, thetrial court must consider
all of thefollowing factors: (1) the defendant’s amenability to correction, (2) the circumstances of
the offense, (3) the defendant’ s criminal record, (4) the defendant’s social history, (5) the status of
the defendant’ s physical and mental health, and (6) the deterrence valueto the defendant and others.
Statev. Lewis, 978 S\W.2d 558, 566 (Tenn. Crim. App. 1997). “Thetria court should also consider
whether judicia diversion will serve the ends of justice--the interests of the public as well as the
accused.” 1d. The record must reflect that the trial court has taken al of the factors into
consideration. State v. Electroplating, Inc., 990 SW.2d 211, 229 (Tenn. Crim. App. 1998).
Furthermore, “the court must explain on the record why the defendant does not qualify under its
analysis, and if the court has based its determination on only some of thefactors, it must explain why
these factors outweigh the others.” Id.

At the sentencing hearing, the trial court concluded:

| have looked at the fact that you don’t have arecord, your age, and
al thosekinds of things. I’ velooked at the amount of restitution that
you'vepaid. I’veconsideredthat. I’ vetriedto evaluatewhat my take
is, based on the evidence, of the likelihood of your rehabilitation. |
don’t think the likelihood of your committing future crimesislarge;
but at the sametime, | don’t think either you or your wife—and what
shereally understandsor doesn’tisirrelevant asfar asthis sentencing
goes, but it’ s the same attitude. |I'm just shocked that a person who
had embezzled $36,000, or whatever the origina amount was, and
was to pay restitution within a year and didn’'t pay but $9,000, a
fourth of it, would come into a sentencing hearing and start talking
about buying $25,000 automobiles and renting a house that's a
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thousand dollars a month. That’s — you've got a lot of the same
attitude left that got you in this problem in thefirst place. . . .

At any rate, it' sbest illustrated by how, when you were asked
how you could afford a thousand-dollar-a-month house and you said
you would have to make some adjustmentsin your expenses and the
thing that you were going to adjust was to negotiate the restitution
payment down from $500. That’sthebest illustrationthat | can come
up with of the problem that you're still having with your attitude
about this.

It isclear that thetrial court considered all relevant factors, concluding that the appellant’s
continued lavish lifestyle, resulting in his paying little of the agreed-upon restitution, was evidence
of his unwillingness to accept responsibility for his crime. The record amply supports this
determination as well as the denial of diversion.

B. Full Probation

The appellant contends the trial court erred in ordering him to serve nine months in
confinement, arguing that “ hiscaseissimilar to another oneout of thesamejudicial district wherein
thesameTria Courtimposed a90-day sentence of incarceration on someonewho embezzled a most
twice as much money over amuch longer period of time,” citing State v. Elizabeth M. Clark, No.
E2002-01592-CCA-R3-CD, 2003 WL 22843171 (Tenn. Crim. App. At Knoxville, Dec. 1, 2003),
perm. to appeal denied, (Tenn. 2004).

A defendant iseligiblefor probation if the sentence received by the defendant is eight years
or less, subject to somestatutory exclusions. Tenn. Code Ann.840-35-303(a) (2003). Anespecially
mitigated or standard offender convicted of aClass C felony ispresumed to beafavorable candidate
for aternative sentencing in the absence of evidence to the contrary. Tenn. Code Ann. 8
40-35-102(6) (2003). However, although a defendant may be presumed to be afavorable candidate
for alternative sentencing, the defendant hasthe burden of establishing suitability for total probation.
Tenn. Code Ann. § 40-35-303(b); State v. Boggs, 932 SW.2d 467, 477 (Tenn. Crim. App. 1996).
Eventhough probation must beautomatically considered, “the defendant isnot automatically entitled
to probation as a matter of law.” Tenn. Code Ann. § 40-35-303(b), Sentencing Commission
Comments; see also State v. Hartley, 818 SW.2d 370, 373 (Tenn. Crim. App. 1991). A defendant
seeking full probation bearsthe burden on appeal of showing the sentenceimposedisimproper, and
that full probation will be in the best interest of the defendant and the public. State v. Baker, 966
SW.2d 429, 434 (Tenn. Crim. App. 1997). In determining suitability for total probation, thetrial
court may properly consider credibility, remorse, and candor as they reflect upon potential for
rehabilitation. See Tenn. Code Ann. 8§ 40-35-103(5) (2003); State v. Bunch, 646 S.W.2d 158, 160
(Tenn. 1983); State v. Nunley, 22 SW.3d 282, 289 (Tenn. Crim. App. 1999).




Under the 1989 Sentencing Act, sentenceswhichinvolve confinement areto be based on the
following considerations contained in Tennessee Code Annotated section 40-35-103(1):

(A) [clonfinement is necessary to protect society by restraining a
defendant who has along history of criminal conduct;

(B) [c]onfinement is necessary to avoid depreciating the seriousness
of the offense or confinement is particularly suited to provide an
effective deterrence to others likely to commit similar offenses; or

(C) [m]easures less restrictive than confinement have frequently or
recently been applied unsuccessfully to the defendant.

See Statev. Grigsby, 957 S.W.2d 541, 545 (Tenn. Crim. App. 1997); Statev. Millsaps, 920 SW.2d
267, 270 (Tenn. Crim. App. 1995).

In ordering the appellant to serve nine monthsinjail, thetrial court considered the fact that
“alack of any jail time would depreciate the seriousness of this offense” and stated:

You're being sent to jail because you didn’t figure out within that
year that you had to sacrifice and totally change your way of living
and doing things to pay as much of that [restitution] as you possibly
could. And you didn’'t do that, and still haven’'t decided that. And |
don’'t say that being mean or anything. That's just — you look at
what’ s happened here and what you’ re doing and that’ s just afact.

We do not accept the appellant’s argument that a trial court’s sentencing of a defendant
establishes a ceiling for sentencing in similar crimes. In this matter, it is clear that the appellant
opted for a continued lifestyle over paying restitution to his victim. The record supports the trial
court’ s sentencing of the appellant.

I11. Conclusion

We conclude that the trial court did not err in denying the appellant’s request for judicial
diversion nor inimposing asentence of split confinement. Therefore, we affirm the judgment of the

tria court.

NORMA McGEE OGLE, JUDGE



