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OPINION
|. Background

Following ajury trial, Petitioner was convicted of first degreefelony murder, second degree
murder, and conspiracy to commit second degree murder. The jury sentenced Petitioner to life
without the possibility of parolefor hisfelony murder conviction. Thetrial court merged Petitioner’s
conviction for second degree murder with hisfelony murder conviction, and sentenced Petitioner to
eight yearsfor hisconspiracy conviction, to be served concurrently with hislifesentence. ThisCourt
affirmed Petitioner’ sconvictionson direct appeal. Statev. Clarence Carnell Gaston, Migwon Deon
Leach, and Mario Deangalo Thomas, No. 22001-02046-CCA-R3-CD, 2003 WL 261941 (Tenn.



Crim. App., Jackson, Feb. 7, 2003), perm. to appeal denied (Tenn. 2003). The evidence supporting
Petitioner’ s convictions was summarized as follows:

[Nicholas] Hansard testified that [Petitioner] told him approximately three weeks
before the shooting that he had been robbed by Jeff Young. On New Year's Eve,
Hansard heard [ Petitioner], [Mario] Thomas, and [Justin] Hill discussing plansto get
Young if they ran into him at the club. When Hansard was at the club later that
evening, [Petitioner] called him away from dancing, told him that it was about to "go
down," and led him outside. Hansard said that he saw apistol in [Petitioner]'s hand,
and, when the initial firing stopped and he peeked from his hiding place, he saw
[Petitioner] standing over thevictim'sbody, kicking himwith hisfoot. The next day,
[Petitioner] told him that he had shot the victim.

The woman with whom Hansard had been dancing, Sonya Polk, confirmed that
[Petitioner] called Hansard away during the middle of adance, and thetwo men then
left the club. After the men left, she heard gunshots. Jeff Young and Jarvis Jones,
who were both standing with the victim before the shooting began, testified that they
saw [Petitioner] withapistol, with Y oung adding the additional detail of having seen
[Petitioner] "jackin' the gun off."

Id., at *6.

At the post-conviction hearing, Petitioner said that he was arrested for the offenses in
February 1999. At some point, Petitioner said that he was transferred to federa custody and was
confined in afedera facility from June 1999 to February 2000 when he entered a plea of guilty to
thefederal charges. He wastransferred back to the State’ s custody on the same day that he entered
his guilty pleain federal court. He wastried on the State charges in March 2001.

Petitioner stated that he never discussed with histrial counsel whether or not hewould testify
at trial, and thetrial court did not hold a hearing concerning his decision to testify or not to testify.
Petitioner said that his testimony would have assisted his defense by giving the jury “something to
reweigh other than what they had.”

On cross-examination, Petitioner conceded that he had never filled out any “paperwork on
thelnterstate Compact.” Petitioner said, however, that hiscounsel had orally requested aspeedy tria
whichwaspart of thetermsof the Interstate Compact on Detainers (“Compact”). Petitioner said that
although he had been arrested before the current charges, he had never been tried for another offense.

Jerry Vastbinder, the Sheriff of Obion County, said that Petitioner was arrested on February
23, 1999, and remained in the Obion County jail because he could not make bond. On June 29,
1999, the Sheriff’ s Department transferred Petitioner to federal custody pursuant to an order of writ
of habeas corpus ad prosequendum issued by the United States Marshall Service. Petitioner was
released back into the custody of the Obion County Sheriff’s Department on February 24, 2000,
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immediately after entering a guilty plea to the federal charges. Sheriff Vastbinder said that
Petitioner’ stransfer from stateto federal custody and back to state custody was not achieved through
the Compact.

Petitioner’ strial counsel said that he discussed the issue of testifying at trial with Petitioner
on severa occasions, and had records of at least two of those meetings. Following adiscussion on
January 18, 2001, counsel advised Petitioner it would bein his best interest to testify but cautioned
Petitioner that he had to prepare himself for the State’ s cross-examination. Counsel and Petitioner
met again on February 28, 2001, and discussed calling Tamara Fuller as a witness in lieu of
Petitioner testifying. Eventually, Petitioner decided not to testify primarily because none of his co-
defendants were going to testify. Counsel supported Petitioner’s decision because Petitioner’s
statement to the police was not introduced into evidence during the State’ s case-in-chief, and the
prior statement, which would most likely have been introduced during Petitioner’s cross-
examination, was damaging to Petitioner’ s defense. Counsel admitted that a Momon hearing was
not conducted because he simply forgot to request one.

The post-conviction court found that the record established that the procedura mandates
reflected in Momon were not carried out. The post-conviction court concluded, however, that the
failure to conduct a Momon hearing was harmless error beyond a reasonable doubt based on the
testimony of several eyewitnesses at trial that Petitioner was present during the commission of the
offenses, and the corroboration of other elements of the State' s evidence by various witnesses.

Relying on United Satesv. Mauro, 436 U.S. 340, 98 S. Ct. 1834, 56 L. Ed. 2d 329 (1978),
the post-conviction court further found that provisions of the Compact were not applicable to
Petitioner’ s case.

The post-conviction court found that there was no unreasonabl e delay between Petitioner’s
indictment for the current offenses and his trial on those charges, and that Petitioner failed to
establish that he was prejudiced by any conduct on the part of histrial counsel in this regard.

1. Standard of Review

A petitioner seeking post-conviction relief must establish his allegations by clear and
convincing evidence. Tenn. Code Ann. 8§ 40-30-210(f) (1997). Thetrial court’ sfindings of fact in
apost-conviction hearing are afforded the weight of ajury verdict. Blackv. Sate, 794 SW.2d 752,
755 (Tenn. Crim. App. 1990). Therefore, this Court may not re-weigh or re-eval uate these findings
nor substitute its inferences for those of the trial judge unless the evidence in the record
preponderates against those findings. State v. Honeycutt, 54 SW.3d 762, 763 (Tenn. 2001); State
v. Burns, 6 SW.3d 453, 461 (Tenn. 1999). In addition, questions concerning the credibility of
witnesses and the weight and value given their testimony is resolved by thetrial court, and not this
Court. Id. However, thetria court’ sapplication of thelaw to thefactsisreviewed de novo, without
apresumption of correctness. Fieldsv. State, 40 S.W.3d 450, 458 (Tenn. 2001). A claim that counsel



rendered ineffective assistance is amixed question of fact and law and therefore also subject to de
novo review. ld.; Burns, 6 S\W.3d at 461.

When a petitioner seeks post-conviction relief on the basis of ineffective assistance of
counsel, he must establish that counsel’s performance fell below “the range of competence
demanded of attorneysin criminal cases.” Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). In
addition, he must show that counsel’s ineffective performance actually adversely impacted his
defense. Strickland v. Washington, 466 U.S. 668, 693, 104 S. Ct. 2052, 2067, 80 L. Ed. 2d 674
(1984). Inreviewing counsel’s performance, the distortions of hindsight must be avoided, and this
Court will not second-guess counsel’s decisions regarding tria strategies and tactics. Hellard v.
State, 629 SW.2d 4, 9 (Tenn. 1982). The reviewing court, therefore, should not conclude that a
particular act or omission by counsel isunreasonable merely because the strategy was unsuccessful .
Strickland, 466 U.S. at 689, 104 S. Ct. at 2065. Rather, counsel’s alleged errors should be judged
from counsdl’s perspective at the point of time they were made in light of all the facts and
circumstances at that time. Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.

A petitioner must satisfy both prongs of the Strickland test before he or she may prevail on
aclam of ineffectiveassistance of counsel. SeeHenleyv. State, 960 S.W.2d 572, 580 (Tenn. 1997).
That is, a petitioner must not only show that his counsel’s performance fell below acceptable
standards, but that such performance was prgjudicial to the petitioner. 1d. Failure to satisfy either
prong will result in the denial of relief. 1d. Accordingly, this Court need not address one of the
components if the petitioner fails to establish the other. Strickland, 466 U.S. at 697, 104 S. Ct. at
20609.

[11. Interstate Compact on Detainers

Post-conviction relief is only warranted when a petitioner establishes that his or her
convictionisvoid or voidabl e because of an abridgement of aconstitutional right. Tenn. Code Ann.
8 40-30-103. Petitioner’s free-standing post-conviction challenge based upon the State's alleged
violation of the Compact does not implicate the violation of a constitutional right for which post-
conviction proceedings may provide relief. See Tenn. Code Ann. § 40-30-103. The Compact’s
provisionsare” statutory rights, not fundamental, constitutional, or jurisdictional.” Statev. Garmon,
972 S.\W.2d 706, 710 (Tenn. Crim. App. 1998).

Petitioner also argues, however, that histrial counsel’s assistance was ineffective because
hefailed to challengethe State’ sfailureto adhereto the provisions of the Compact either beforetrial
or in Petitioner’ smotionfor new trial. Petitioner contendsthat he began serving hisfedera sentence
when he entered his plea of guilty to the federal charges, and that Petitioner was entitled to invoke
the time limits set forth in the Compact whether or not the State filed a detainer.

Sheriff Vastbinder testified that Petitioner was arrested in Obion County on February 22,

1999, for the current offenses. Petitioner was unableto post bond and remained inthe Obion County
jail pending histrial. Certainfedera drug charges arose out of the same sequence of events which
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culminated in the State charges. On June 29, 1999, Petitioner was transferred to afederal facility
pursuant to awrit of habeas corpus ad prosequendum to await trial on the federa charges.

Petitioner said that hewasin afederal facility from June 1999, to February 2000. During that
period of time, he was brought back to the Obion County circuit court at least twice for hearings.
Petitioner said that he usually stayed for part of the day and then wasreturned to the federal facility.
On February 24, 2000, Petitioner entered apleaof guilty to thefederal chargesand wasrel eased back
into the State’ s custody on the same day.

The Compact is an agreement among the various states, the District of Columbia, and the
United States which “is designed to ‘encourage the expeditious and orderly disposition of . . .
charges [outstanding against a prisoner] and determination of the proper status of any and all
detainersbased on untried indictments, information or complaints.” Satev. Brown, 53 S.W.3d 264,
284 (Tenn. Crim. App. 2000) (quoting Tenn. Code Ann. § 40-31-101, art. I). The Compact thus
provides a procedure whereby prisoners incarcerated in one state may initiate the disposition of
criminal charges against them in another state. The Compact aso provides a procedure for the
prosecutors in one state to initiate the disposition of criminal charges against a prisoner in another
state. Thefederal government isa“state” for purposes of the Compact. Tenn. Code Ann. § 40-31-
101, art. I1(c); Mauro, 436 U.S,, at 355-56, 98 S. Ct., at 1845.

The Compact’s provisions are triggered only when a prisoner has “entered upon” and “is
serving a term of imprisonment in any party state,” and “a detainer is filed with the custodial or
sending state, which includesthe United States, by another state which has untried charges pending
against the prisoner.” Tenn. Code Ann. § 40-31-101, art. I11(a) and art. IV (a); Brown, 53 SW.3d at
285 (citing Mauro, 436 U.S. at 340, 98 S. Ct. 1834). A detainer is a request filed by a criminal
justice agency with the institution in which a prisoner is incarcerated, asking the institution either
to hold the prisoner for the agency or to notify the agency when release of the prisoner isimminent.”
Carchmanv. Nash, 473 U.S. 716, 719, 105 S. Ct. 3401, 87 L. Ed. 2d 516 (1985).

In Brown, the defendant was transferred between federal and state custody on several
occasions by means of awrit of habeas corpus ad prosequendum. The defendant filed a motion to
dismiss the charges against him because the State violated the provisions of the Compact. In
upholding the trial court’s dismissal of the defendant’ s motion, this Court stated:

The United States Supreme Court has explicitly held that awrit of habeas corpus ad
prosequendum, “directing the production of a . . . prisoner for trial on criminal
charges, is not a detainer within the meaning of the [Compact] and thus does not
trigger the application of the [Compact].” Mauro, 436 U.S. at 349, 98 S. Ct. 1984.
We have al so recognized that the [Compact] “is not the exclusive means of transfer
of prisoners between jurisdictions’ and have held that “the writ of habeas corpus ad
prosequendum [is] not . . . a detainer within the application of the [Compact].”
Metheny v. Sate, 589 S.W.2d 943, 945 (Tenn. Crim. App. 1979). Because the
[Compact] was never triggered, the transfer of the Defendant between federal and
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state custody before the final disposition of the charges against him did not violate
the [Compact]. See Mauro 436 U.S. at 360-61, 98 S. Ct. 1834; Metheny, 589 S.W.
2d at 945.

Inhisbrief, Petitioner makesseveral referencesto what appearsto be atranscript of ahearing
that was held in Obion County prior to his trial. According to these references, the prosecutor
expressed concern during the hearing that the provisions of the Compact had been triggered when
Defendant was delivered into federa custody. We note that Petitioner has not included this
transcript with the record on appeal. Nonetheless, and despite the prosecutor’ s apparent concerns,
the provisions of the Compact were never triggered because the federal government did not seek
temporary custody of Petitioner by means of adetainer.

Petitioner appearsto argue that the State lost jurisdiction over him when he was transferred
into federal custody. Petitioner contends that the only mechanism by which the State could regain
custody of him wasby meansof adetainer. Petitioner’ sargument, however, misconstruesthe nature
of awrit of habeas corpus ad prosequendum.

As noted above, a detainer is not the exclusive means of transferring a prisoner from one
jurisdiction to another for the disposition of criminal charges. The Mauro court observedthat “ since
the time of Ex parte Bollman, [4 Cranch 75, 2 L. Ed. 664 (1807)], the statutory authority of federd
courtstoissuewrits of habeas corpusad prosequendumto secure the presence, for purposes of tria,
of defendantsin federa cases, including defendants then in state custody, has never been doubted.”
Mauro, 436 U.S. at 358, 98 S. Ct. at 1846.

Thetransfer of astate-held defendant into federal custody pursuant to awrit of habeas corpus
ad prosequendum, however, does not disturb the sending state's primary jurisdiction over the
defendant. United Statesv. Smith, 812 F. Supp. 368, 370 (E.D.N.Y. 1993). “Thisrulederivesfrom
thefact that thefederal writ of habeas corpus ad prosequendummerely loans the prisoner to federal
authorities,” and “the sending state’ s jurisdiction over the accused continues uninterruptedly.” 1d.,
at 371 (quoting Crawford v. Jackson, 589 F.2d 693, 695 (D.C. Cir. 1978)).

Petitioner argues that he was serving afederal sentence when he was transferred back into
State custody and thus entitled to the Compact’ s time constraints whether or not the State filed a
detainer. Aswe stated in Brown, the Compact “applies only to prisoners who are already serving
a sentence of imprisonment in another jurisdiction.” Brown, 53 SW.3d at 285 (citing Tenn. Code
Ann. 840-31-101 art. IlI(a), art. IV (Q)). Petitioner washeldinfederal custody while hewasawaiting
trial on the federal drug charges. He did not enter a plea of guilty to those charges until February
2000. Although Petitioner wastransferred between state and federal custody prior totheentry of his
guilty pleain federa court, he was not serving a “term of imprisonment.”

Contrary to Petitioner’ s argument, his federal sentence did not commence when he entered

apleaof guilty to the federal charges. Rather, afederal sentence commences on the date that the
defendant isreceivedinto federal custody for transportation to thefederal detentionfacility at which
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he is to serve his sentence, or the defendant voluntarily presents himself at the federa detention
facility. 18 U.S.C. § 3585 (2005); seealso Thomasv. Brewer, 923 F. 2d 1361, 1367 (9" Cir. 1991).
On the same day as his federal conviction, however, Petitioner was returned to Obion County to
stand trial on the state charges. Once Petitioner returned to state custody, the writ of habeas corpus
ad prosequendum was no longer operative.” Mauro, 436 U.S. at 361 n. 26, 98 S.Ct. at 1848.

Because the terms of the Compact were never triggered in the case sub judice, Petitioner’s
claims of ineffective assistance of counsel based on counsel’ s failure to insure that the Compact’s
provisions were followed are unavailing. Petitioner is not entitled to relief on thisissue.

V. Momon Violations

Petitioner arguesthat he was denied his constitutional right to testify because the procedurd
guidelines set forth in Momon v. Sate, 18 S.W.3d 152 (Tenn. 1999) were not followed during his
trial. Petitioner’ schallengeto thetrial court’ sfailureto conduct aMomon hearing has been waived.
The issue was not presented to the trial court or raised on direct appeal. “A ground for relief is
waived if the petitioner personally or through an attorney failed to present it for determinationin any
proceeding before a court of competent jurisdiction in which the ground could have been presented
....” Tenn. Code Ann. § 40-30-106(Q).

We will, however, address Petitioner’ s argument that histrial counsel rendered ineffective
assistance by failing to follow the Momon procedures in order to ensure that Petitioner personally
andvoluntarily waived hisright totestify. Although the post-conviction court addressed Petitioner’s
issue outside the parameters of an ineffective assistance of counsel challenge, the post-conviction
court’ sanalysis establishes a sufficient record by which we may determinewhether or not Petitioner
has met the two-prong Strickland test.

A defendant has a constitutional right, under both federa and state law, to testify. Momon,
18 SW.3d at 157. Because theright to testify is afundamenta right, the right must be personally
waived by a defendant. 1d. at 161. “To ensure that the defendant’s right to testify has been
personally waived by the defendant, the court in Momon adopted procedural guidelinesthat call for
defense counsel to request ajury-out hearing to demonstrate that the defendant’ swaiver of theright
to testify has been knowingly, intelligently, and voluntarily made.” Satev. Posey, 99 S.W.3d 141,
148 (Tenn. Crim. App. 2002) (citing Momon, 18 SW.3d at 163).

“Defense counsel is not required to engage in any particular litany, but counsel must show
at aminimum that the defendant knows and understands that:

(1) thedefendant hastheright not to testify, and if the defendant does not testify, then
thejury (or court) may not draw any inferencesfrom thedefendant’ sfailureto testify;
(2) the defendant has the right to testify and that if the defendant wishesto exercise
that right, no one can prevent the defendant from testifying;



(3) the defendant has consulted with his or her counsel in making the decision
whether or not to testify; that the defendant has been advised of the advantages and
disadvantages of testifying; and that the defendant has voluntarily and personally
waived theright to testify.”

Momon, 18 S.W.3d at 162.

The post-conviction court found that the record did not affirmatively reflect that Petitioner
waived hisright to testify or that the Momon procedures were followed. The post-conviction court
found, however, that trial counsel had discussed Petitioner’s right to testify with him on severd
occasions, and that Petitioner did not want to testify. Trial counsel said that it would not have been
beneficial for Petitioner to testify because he would have been subject to impeachment by a
statement he had given the police prior to trial. Trial counsel admitted that he simply “forgot” to
conduct a Momon voir dire.

The post-conviction court found that although there had been aviolation of the procedures
set forth in Momon, and that there was not an affirmative showing that Petitioner had knowingly and
voluntarily waived hisright to testify, the error was harmless beyond areasonable doubt. “[C]ourts
should consider the following factors when determining whether the denial of theright to testify is
harmless beyond areasonabl e doubt: (1) theimportance of the defendant’ stestimony to the defense
case;, (2) the cumulative nature of the testimony; (3) the presence or absence of evidence
corroborating or contradicting the defendant on materia points; (4) the overal strength of the
prosecution’s case.” 1d. at 168.

The post-conviction court stated:

Therewere eyewitnessesto the crime. These witnesses testified to the involvement
of [Petitioner]. There were also other witnesses who corroborated various aspects
of the State’ sevidence. Had [Petitioner] . . . testified, [he] would not have removed
[himself] from the scene of the crime nor would [he] have negated any material
aspect of the State’ sevidence. .. . Also, . . . therewas no evidenceto corroborate the
testimony that would have been given by [Petitioner], and [ his] testimony would have
been contradicted by several witnesses. Finaly, the State had a very strong case
against [Petitioner].

When apetitioner arguesthat histrial counsel’ s assistance wasineffective based on Momon
violations, he or she must establish that his counsel’s performance fell below “the range of
competence demanded of attorneysin criminal cases,” and that counsel’ s ineffective performance
actually adversely impacted hisdefense. Strickland, 466 U.S. at 693, 104 S. Ct. at 2067; Baxter, 523
S.W.2d at 936.

Momon was filed on November 15, 1999. Petitioner’s trial was held in March 2001,
approximately sixteen monthslater. We concludethat trial counsel’ sfailureto follow what was by
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the time of Petitioner’s trial a well-established procedure was deficient performance. We aso
conclude, however, that Petitioner hasfailed to show by clear and convincing evidence that he was
prejudiced by trial counsel’s omission.

The scope of what Petitioner’ strial testimony would have beenis not clear from the record.
At thepost-conviction hearing, Petitioner said that histestimony would have been beneficial because
it would have given “the jury something to reweigh other than what they had.” Petitioner said
because there was no physical evidence, it would be his “testimony evidence versus the State's
evidence.” Thedetailsof his potential testimony, however, arelacking. The post-conviction court
credited trial counsel’s testimony that he discussed Petitioner’ s right to testify with him, and that
Petitioner did not want to testify. Counsel said that the primary reason that Petitioner decided not
to testify was because none of hisco-defendantsweregoing to testify. Inaddition, trial counsel said
that he advised Petitioner in the end not to testify because the State had failed to introduce
Petitioner’ s statement to the police that he was not at the club on the night of the shooting during its
case-in-chief, and the statement might have been used to impeach Petitioner during his cross-
examination.

Based on the foregoing, we find that Petitioner failed to show by clear and convincing
evidence that he was prejudiced by histrial counsel’ s failure to follow the Momon procedures, and
that counsel’ sfailureto do so did not adversely impact hisdefense. Petitioner isnot entitled to relief
on thisissue.

V. Speedy Trial

Petitioner contends that his trial counsdl’s assistance was ineffective because he did not
pursue amotion for aspeedy trial after Petitioner pled guilty to thefederal charges and wasreturned
to State custody. The post-conviction court found that:

[Petitioner was] indicted on June 8, 1999, and went to trial on March 17, 2001. For
approximately eight months of this twenty-one month interval, [Petitioner was| in
federal custody facing federa drug charges. Also, one year after [Petitioner was]
indicted, a second indictment was issued charging two other defendants with the
same murder. Additionally, for a period of approximately one year, the case was a
death penalty case.

Petitioner conceded at the post-conviction hearing that histrial counsel had orally requested
aspeedy tria in court. Petitioner presented no evidence at the post-conviction hearing that he was
prejudiced by the delay between hisindictment and trial. The post-conviction court found that the
delay in bringing Petitioner to trial was not unreasonable, and that Petitioner failed to show he was
prejudiced by the delay.



A criminal defendant is guaranteed the right to a speedy trial under both the federal and the
State constitutions. U.S. Const. amend. VI; Tenn. Const. art. |, 8 9; Satev. Berry, 141 SW.3d 549,
568 (Tenn. 2004). In Berry, our Supreme Court stated that:

In determining whether a defendant’ sright to a speedy trial has been compromised,
four factors must be weighed: the length of the delay, the reason for the delay, the
defendant’ sassertion of hisright to aspeedy trial, and any prejudiceto the defendant
caused by the delay. Barker v. Wingo, 407 U.S. 514, 530, 92 S. Ct. 2182, 33 L. Ed.
2d 101 (1972); Satev. Smmonas, 54 S.W.3d 755, 759 (Tenn. 2001); [Satev.] Utley,
956 S.W.2d [489], 492 [(Tenn. 1997)]; [Sate v.] Bishop, 493 S.W.2d [81], 83-84
[(Tenn. 1973)]. The most important question, although not determinative in every
case, is whether the delay caused any prejudice to the defendant. Smmons, 54
S.W.3d at 760; Sate v. Carico, 968 S.W.2d 280, 285 (Tenn. 1998).

Berry, 141 SW.3d at 568.

A delay which is considered presumptively prejudicial must approach one year to trigger
application of the Barker factors, which the case sub judice does. Id. at 569 (citations omitted).
Thereisevidencein the record that Petitioner asserted hisright to aspeedy trial by histrial counsel
making an oral request for a speedy tria in open court. Further, Petitioner presented no specific
examples of how hewas prejudiced by the delay. Faced with abare allegation that histrial counsel
was ineffective for failing to pursue further a motion for a speedy trial, we cannot conclude that
Petitioner has sustained his burden of showing by clear and convincing evidence that the was
prejudiced by his trial counsel’s conduct in this regard. Petitioner is not entitled to relief on this
issue.

CONCLUSION

Based on the foregoing, we affirm the judgment of the post-conviction court.

THOMAST. WOODALL, JUDGE
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