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OPINION
FACTS

In December 1997, the petitioner was convicted by a Davidson County Criminal Court jury
of one count of rape of a child and one count of attempted rape of a child, for which he received
consecutive sentences of lifewithout parole. See Statev. Calvin Otis Tanksley,* No. M 1998-00683-
CCA-R3-CD, 2000 WL 1521475, at *1 (Tenn. Crim. App. Oct. 4, 2000), perm. to appeal denied
(Tenn. May 21, 2001). The petitioner’s convictions stemmed from his assault upon a six-year-old

1We recognize that the petitioner’s name appears as “ Tanksley” in the direct appeal opinion. In this opinion,
however, we have used the spelling that appears on the petition for writ of error coram nobis.



girl, B.B.,2inthe laundry room of an apartment complex. |d. Thedirect appeal opinion revealsthat
the State provided overwhelming evidence in support of the convictions:

In the present case, both Kimberly and her husband, Jimmy [residents of the
apartment complex], identified the [petitioner] from a pretrial photographic array,
and again at trial, as the same person who was exiting the laundry room after B.B.
was sexually assaulted. No other person was observed in the laundry room or in the
immediatevicinity of thevictim. Thevictim’saunt testified that B.B. returned to her
apartment * hysterical” and had urinated on herself. Such testimony corroboratesboth
thevictim’ stestimony and thetestimony of Kimberly and Jimmy. B.B. immediately
told her aunt that “that man had tried to kill her” and subsequently explained that he
had touched her private parts.

Additionally, the description of therapist’ scar matched the vehicledriven by
the [petitioner]. Both Kimberly and Jimmy testified that a young blond-headed boy
was in the rapist’s car when they arrived at the laundry room. At the time of the
incident, the [petitioner] had a child of like description and age. Although the
[petitioner] had somewhat changed his appearance at the time of trial, the physical
appearance of the [petitioner] also matched the descriptions given by B.B. and the
other witnesses as that of the rapist.

Id. at *3.

On April 1, 2002, the petitioner filed a pro se petition for writ of error coram nobis on the
basis of newly discovered evidence of juror misconduct during histrial. Following the appointment
of counsel, he filed an amended petition on December 9, 2002, in which he alleged that in January
2000, acell mate, Curtisinman,® informed himthat “ Tami [sic] Jones,” an employeeof the Davidson
County Sheriff’s Department who served asajuror in the petitioner’ srapetrial, told Inman that she
had |earned during the course of thetrial that the petitioner wasincarcerated for asimilar offenseand
that she had relayed that information to her fellow jurors. The petitioner further aleged that Jones
had made similar statementsto aNashvilleattorney, C. LeAnn Smith. Finally, the petitioner alleged
that he had conveyed the pertinent information to histrial counsel and “repeatedly contacted” him
in pursuit of the claim, but trial counsel had suspended all communication with him.

The petitioner attached three exhibitsin support of hispetition: aJanuary 7, 2000, affidavit
from CurtisInman stating that while hewasincarcerated at the Davidson County Jail during thefirst
week of September 1998, a correctional officer, Ms. Jones, struck up a conversation during which
shedivulged that she“worked at the wom[e]n’ s prison and was able to access[the petitioner’ 5| past

2It is the policy of this court to refer to minor victims of sexual assault by their initials only.

3 W e note that thisindividual’ slast name appearsin the record as both “Inman” and “Inmon.” For simplicity’s
sake, we have chosen to refer to him as “Inman,” the spelling that appears on his affidavit.
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history of incarceration and previous charges on their computer . . . while she sat asajuror in his
tria”; aletter from the petitioner to histrial counsel dated April 3, 2000, stating “[a]s you will note
from the enclosure [presumably referring to Inman’s affidavit], the juror that we suspected would
beaproblem during our trial, did indeed access my prisonfileduringour trial” ; and aNovember 24,
2002, affidavit from Nashville attorney C. LeAnn Smith stating that a few days after a recent jury
trial, she encountered awoman in the snack bar of the Criminal Justice Center whoinformed her that
she had recently sat as ajuror on achild rape case and then went on to provide details of the crime
that matched the factsin the petitioner’s case. Smith stated that the woman “proudly” told her that
she worked at the sheriff’s department, had pulled the petitioner’s criminal record and discovered
he had been charged but not convicted of asimilar crime, and had shared that information with her
fellow jurors.

Nine of the twelve jurors who served at the petitioner’s trial ultimately testified at the
evidentiary hearing on the petition, whichwasheld on December 16, 2003, and February 13, 2004.
Six of thosenine, Earl Larson, Vicky Kely, James Simpson, Rosemarie Williford, Betty G. Stamps,
and William Whitesell, testified at the December 16 hearing that no onetransmitted any information
to them about the petitioner’s prior record or incarceration prior to their rendering of theverdictsin
the case. Simpson testified that the jurors learned about the petitioner’s prior record and
incarceration “after it was over with,” and Kelly and Williford testified that the district attorney
informed them of the petitioner’s criminal record at the completion of the trial.

James Gillespie, who said he was the foreman of the jury, testified at the December 16
hearing that he and his fellow jurors were “standing, talking” “as [they] were finishing [their]
deliberations’ when one of the jurors said, “1 don’t know anything about him; but, | do know he's
injail.” Inresponseto questions by thetrial court, Gillespie clarified that the statement was made
after thejurorshad already completed their deliberations and were “talking in small groups’ asthey
were waiting to be called downstairs to deliver the verdicts. He described the context in which the
statement occurred:

And, therewasa. . . lady to theright of me, and | don’t know her name. | do
know that she worked . . . at the jail or -- or a prison of some sort. And, she just
made that statement. There may have been one or two people who heard that. |
don’'t believe that it was a general statement for the -- it wasn’t something that was
said acrossthewholetable. It was something that was said just in passing at the end
of thetable.

Gillespie unequivocally testified that the jury neither resumed its deliberations nor changed its
verdictinany fashion asaresult of theinformation. Hesaid he“really didn’t even think twice about
it [the statement] at that time,” and had assumed the petitioner was in jail because of the serious
nature of the crimes with which he had been charged.

Tammy Jones testified at the December 16 hearing that she believed the petitioner wasin
prison at the time of his trial because she worked at the sheriff’s department and recognized the
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transportation officers outside the door. She did not, however, remember sharing that information
with anyone on the jury. Moreover, shetestified that she doubted she would have done so because
she “knew that it would cause complications within the jury.” Jones denied she ever accessed the
petitioner’ scriminal record and said that shewould not havetal ked about the case to prisoner Inman.
She said she did not know LeAnn Smith and did not remember making any statementsto anyone to
the effect that she had told her fellow jurors about the petitioner’ s incarceration.

At the February 14, 2004, hearing, Jones, who had requested the opportunity to explain her
previous testimony, testified that although she did not know Ms. Smith by name when asked about
her at the previous hearing, she had since read a newspaper article, recognized her asawoman she
had seen “acouple of timesin passing around thejail and in court situations,” and now remembered
having talked to her about the petitioner’s case. She said she did not, however, remember saying
“anything . .. like. .. [she] wasaccused of saying, like taking records back to thejury,” or what she
could have said that would have led Ms. Smith “to get something like that out of the conversation.”
Jones testified that she did not return to work the entire time she served on the jury. She further
testified that shewasmerely an* officer onthefloor” at thetime of the petitioner’ strial and therefore
did not have access to the “NCIC system” where the petitioner’ s criminal history would have been
stored. Jones stated she still did not have access to the NCIC system, athough she had since been
promoted to “disciplinary hearing officer.” She said she did not learn of the petitioner’s criminal
record until she read about it in the newspaper.

Juror Terry Branam testified that no one ever said anything to him about the petitioner’ sprior
record or incarceration. He said he had not known that the petitioner was incarcerated at the time
of trial. The petitioner then waived the testimony of the remaining three jurors who had served at
histrial.

Christy LeAnn Smith testified that she had just concluded atrial in Division 11l when sheand
Ms. Jones, whose name she did not know at the time, struck up aconversation about how Ms. Jones
had just been released from the jury pool of that case. Smith said that during the conversation, Ms.
Jones stated that she had previously sat on the jury in a child rape case involving alittle girl raped
in the laundry room of an apartment complex. Smith testified that as the conversation continued,
Ms. Jones:

proceeded on to tell me that she had, and | don't recall exactly the way the
conversation went, but she did tell me that she found out that he had been accused
of similar crimes in the past, and that she had shared that with the jury. And that
therewas no way shewasgoing to let him get away with it again, as| recall being her
words.

Smith testified that upon her return to her office, she contacted two attorneys at the public
defender’ s office, relayed what she had learned, and asked if they recognized the facts of the case.
Shesaidthat thefollowing day, Jeffrey DeV asher, who worked in the appell ate division of the public
defender’ s office, tel ephoned to tell her the direct appeal opinion in the case had just been rel eased.
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DeVasher provided her with the name of the attorney who had represented the petitioner on direct
appeal and Smith then contacted that attorney.

Smithidentified her typewritten affidavit and testified that theinformation init was correct.
She said she had handwritten an affidavit immediately following her conversation with Ms. Jones
but had been unableto find it later. Thetypewritten affidavit, therefore, “was done sometime after
the conversation.” She stated that the conversation had taken place approximately ayear and a half
totwo yearsprior to the hearing, or at about the timethat the direct appeal opinioninthepetitioner’s
case was released.

CurtisInman, Jr., testified that in September 1998 he was at the Justice Center awaiting trial
when one of the officers who was working at that time, whom he identified as Ms. Jones, told him
that she had accessed the petitioner’ s prior record while serving on hisjury and that was one of the
reasons he had been convicted. Inman identified his January 7, 2000, affidavit, and testified that it
was prepared soon after he relayed the information contained in it to the petitioner. Hesaid hewas
awaiting trial on two counts of murder at the time, had since been convicted, and was currently
serving alife-plus-thirty-five-year sentence.

On May 17, 2004, thetria court entered an order denying the petition on the basis that the
petitioner had failed to show areasonable probability that the alleged juror misconduct, evenif true,
would have resulted in adifferent judgment. Among other things, the trial court noted that seven
of the jurors testified they had heard nothing about the petitioner’ s record or incarceration prior to
rendering their verdicts; the jury foreman testified Ms. Jones said only that she knew the petitioner
wasin jail, in aconversation that occurred after deliberations were completed and which could not
have been overheard by more than two or three people; and Ms. Jones testified that she did not and
could not have accessed the petitioner’ srecord during histrial, as she did not have accessto NCIC
records. Noting, further, the* substantial and damning” evidenceagainst the petitioner, thetrial court
concluded that even if Ms. Jones had accessed the petitioner’ srecord during histrial, it was “highly
doubtful” that she would have been the one juror who would have resulted in ahung jury.

Thetria court’s order statesin pertinent part:

According to testimony from the hearing in this matter, the only person who claims
to have heard any mention of the petitioner’s incarceration by Ms. Jones was Mr.
Gillespie, and that did not occur until after the jury had completed its deliberations
and determined that the petitioner was guilty of the offenses with which he was
charged. Obvioudly, the other jurors had agreed that the petitioner was guilty of the
offenses before Ms. Jones, allegedly, spoke of the petitioner’ s record, so they were
not influenced by any extraneous information. If Ms. Jones did, in fact, access the
petitioner’s record, it should not be presumed that her opinion as to the petitioner’s
guilt was predetermined. Regardless of whether she knew of the petitioner’ srecord,
itishighly doubtful that Ms. Jones would have proven to be the onejuror to prevent
the jury from reaching a verdict and resulting in a hung jury. Since the evidence
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against the petitioner was quite substantial and damning, it does not appear asthough
a reasonable probability exists that the allegations, if taken as true, would have
resulted in a different outcome.

ANALYSIS

The petitioner contends that the trial court abused its discretion in denying the petition,
arguing, inter alia, that, regardless of whether she shared the information with her fellow jurors,
Jones’'s knowledge of his prior record and incarceration was enough alone to deprive him of afair
and impartial trial. The petitioner further contends that, in light of the life sentences he is serving
and the fact that he did not learn of the alleged tainted jury until his case was in this court on direct
appeal, due process requires that the one-year statute of limitations for bringing a petition for writ
of error coramnobisbetolledinhiscase. The State arguesthat the petition was untimely and should
therefore have been barred by the statute of limitations, apetition for writ of error coram nobisis not
the proper avenuefor raising aclaim of juror misconduct, the evidence presented at the coram nobis
hearing did not support the petitioner’s allegations, and the trial court properly found that the
petitioner was unable to show that the aleged newly discovered evidence would have altered the
jury’sverdict had it been known at trial.

A writ of error coram nobisis an extraordinary remedy by which thetrial court may provide
relief from ajudgment under only narrow and limited circumstances. Statev. Mixon, 983 S.W.2d
661, 666 (Tenn. 1999). Theremedy isavailableby statuteto acriminal defendant in Tennessee. See
Tenn. Code Ann. § 40-26-105 (2003). This statute provides, in pertinent part:

Upon a showing by the defendant that the defendant was without fault in failing to
present certain evidence at the proper time, awrit of error coram nobis will lie for
subsequently or newly discovered evidence relating to matters which were litigated
at thetria if thejudge determinesthat such evidence may haveresulted in adifferent
judgment, had it been presented at the trial. The issue shall be tried by the court
without theintervention of ajury, and if thedecision bein favor of the petitioner, the
judgment complained of shall be set aside and the defendant shall be granted anew
tria in that cause.

Id. Thedecisionto grant or deny apetition for writ of error coram nobis based on newly discovered
evidence lies within the sound discretion of thetrial court. Seeid.; Statev. Hart, 911 SW.2d 371,
375(Tenn. Crim. App. 1995). Wereview thisissue, therefore, under an abuse of discretion standard.

The Statefirst raisesthe one-year statute of limitationsasadefense, arguing that the petition
is time-barred because it was filed well outside the time for bringing a petition for writ of error
coram nobis. The Statefurther arguesthat the petitioner isnot entitled to have thetime period tolled
because he failed to exercise due diligence by waiting more than two years after first learning of the
alleged juror misconduct beforefiling the petition. We agreethat the petition was untimely and that
due process does not require that the statute of limitations be tolled under the circumstancesin this
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case. See Tenn. Code Ann. 88 40-26-105, 27-7-103; Mixon, 983 S.W.2d at 667 (stating that the
statute of limitations for seeking awrit of error coram nobisis one year from the date the judgment
becomesfinal inthetrial court). However, the statute of limitations for bringing a petition for writ
of error coram nobis is an affirmative defense, which the State bears the burden of raising. See
Harris v. State, 102 S\W.3d 587, 593 (Tenn. 2003) (citing Sands v. State, 903 S.W.2d 297, 299
(Tenn. 1995)). Sincethereisnothing in the record to indicate that the State ever raised the statute
of limitations in the trial court, the State is precluded from raising it as a defense in this court.

The State next cites Freshwater v. State, 160 S.W.3d 548 (Tenn. Crim. App. 2004), perm.
to appeal denied (Tenn. 2005), to argue that the petitioner’ s all egations of juror misconduct should
have been raised in a post-conviction proceeding rather than in a petition for writ of error coram
nobis. Weagree. The petitioner in Freshwater filed apetitionfor writ of error coram nobisinwhich
she alleged, among other things, juror misconduct on the basis that the jury had watched television
newscasts about her caseduring thetrial. 1d. at 552. Recognizing, however, that “[t]hewrit of error
coram nobisisan ‘extraordinary procedural remedy,’ filling only a‘slight gap into which few cases
fall,”” id. at 553 (quoting Mixon, 983 SW.2d at 672), this court concluded that the petitioner’s
appropriate avenue for raising the claim of juror misconduct was in a petition for post-conviction
relief:

The allegations of juror misconduct, on the other hand, could have been
discovered by the petitioner and raised in a post-conviction petition. Therefore, we
determinethat the allegations of juror misconduct do not amount to new evidence of
innocence which would have resulted in a different judgment had it been presented
at trial. See Tenn. Code Ann. § 40-26-105; see aso State v. Doyle Hart, No.
02C01-9612-CC-00451, 1997 WL 563613, at *6 (Tenn. Crim. App. at Jackson, Sept.
10, 1997); Kenneth C. Stomm v. State, No. 03C01-9110-CR-00342, 1992 WL
97081, at *1 (Tenn. Crim. App. a Knoxville, May 12, 1992) (stating that “[t]he
[coram nobis] proceeding is confined to errors outside the record and to matters
which were not and could not have been litigated at trial, the motion for new trial,
appeal, or upon post-conviction petition.”); Statev. JamesD. " Sonny” Y arbrough,
No.01C01-9001-CC-00012, 1990 WL 109107, at* 2 (Tenn. Crim. App. at Nashville,
Aug. 3, 1990) (noting that the remedy of error coram nobis is aso not available on
matters that were or could have been litigated in a post-conviction proceeding).
Thus, regardlessof our decision astotheremainder of theallegations, the petitioner’ s
claim of juror misconduct is waived by failing to assert it in a timely petition for
post-conviction relief. See Tenn. Code Ann. § 40-35-102.

1d. at 556.

The record in this case reveds that the petitioner first learned of the alleged juror
misconduct sometimein theyear 2000, whilehiscasewasstill pendinginthiscourt on direct appeal.
He could, therefore, have raised the claim of having been denied his constitutional right to afair and
impartial jury, aswell asthe claim that trial counsel was ineffective for failing to take any action in
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pursuit of that claim, in apetition for post-convictionrelief. Since he apparently failed to do so, he,
like the petitioner in Freshwater, has waived that claim.

We aso agree with the State that, even if not waived, the evidence presented at the
evidentiary hearing did not support the petitioner’ s allegations of juror misconduct. Although the
petitioner presented evidence that Ms. Jones may have later bragged to othersthat she had accessed
and shared the petitioner’s criminal record with her fellow jurors, none of the jurors who testified
corroborated that claim. Asthetrial court observed, seven of the ninejurorswho testified stated that
they werenot exposed to any i nformation about the petitioner’ scriminal record or incarceration prior
to rendering their verdicts. Mr. Gillespie, the only juror who testified he heard Ms. Jones make any
extraneous comment about the petitioner, stated that she said only that she knew the petitioner was
in prison, that the comment was made in passing at the end of the table after deliberations were
completed, and that the jury did not resume deliberations or change its verdict in any fashion as a
result of theinformation. Ms. Jones denied that she ever pulled the petitioner’ s criminal record and
stated that she could not have done so because she had no access to the computer system wherethe
records were stored. She further testified that she did not remember having said anything to her
fellow jurors about her belief, based on her recognition of the transportation officers, that the
petitioner was in jail and that she knew it would cause complications with the jury if she spoke of
it. Thus, the key testimony of the jurors failed to show that the jurors were exposed to any
extraneous information about the petitioner’s prior record or current incarceration during their
deliberations.

CONCLUSION

Having reviewed the record and found no abuse of discretion on the part of thetria court,
we affirm the order of the trial court denying the petition for writ of error coram nobis.

ALAN E. GLENN, JUDGE



