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DAvID G. HAYES, J., dissenting.

The majority concludesthat the proof is sufficient to support the Appellant’ s conviction for
especialy aggravated kidnapping. | respectfully dissent.

Asnoted by the mgjority, the offense of kidnapping requiresthat the removal or confinement
be accomplished through either “force, threat or fraud.” Tenn. Code Ann. § 39-13-301(2) (2003).
The definition of fraud, upon which the State argues the conviction is based, includes deceit,
trickery, misrepresentation, and subterfuge. Tenn. Code Ann. 8§ 39-11-106(13). The proof
established that the victim left her house because she had to go to the store to use a pay phone. En
routeto the store, she saw thetransport truck and recognized the driver asthe person she had spoken
to earlier that morning. Prior to this brief encounter, the driver and the victim weretotal strangers.
Thevictimtestified that shewaked “upto thetruck” and“[t]hey asked mewherel wasgoing. | told
them to the store; and hetold meto get in, he'll takeme.”! The victim then testified that although
she was only two blocks from the store, she got into the truck.

On appedl, the Appel lant contends that the evidence shows that the victim got into the truck
“willingly.” The State arguesthat the victim was*lured into the cab.” The magority concludes that
fraud is established upon “an intricate plan to deceivethevictim.” Moreover, as apparent authority
for this position, the majority cites to Sate v. Edward Coleman and Sean Williams, No. W2001-
01021-CCA-R3-CD (Tenn. Crim. App. at Jackson Nov. 7, 2002), perm. to app. denied, (Tenn. Mar.
10, 2003). The Coleman court, however, found the opposite and reversed the defendant’s
convictions for especially aggravated kidnapping based upon the lack of fraud. The proof in
Coleman involved the planned murder of an unsuspecting victim by four of the victim'’ s associ ates.
The plan entailed driving the victim to aspecified |ocation and shooting him. The defendantsdrove

1The identity of “they” isunclear asthevictim testified that the other two men were not visible when she entered
the truck.



to the victim’s house, and one of the defendants asked the victim if he would like to go for aride.
Thevictimwillingly got intothecar. After driving to the sel ected |ocation, the victim was murdered.

In addressing the issue of fraud, the court in Coleman observed:

Asstated, our kidnapping statutes provide that the unlawful removal or confinement
may be accomplished not only by “force” or “threat,” but also by “fraud.”

The use of fraud as a substitute for force in effecting kidnapping
impliesfalse and fraudulent representations amounting substantially
to a coercion of the will of the kidnapped person. In determining
whether the person was coerced by fraud and inveiglement, the nature
of theartifice employed and the age, education, and condition of mind
must be taken into consideration, and ordinarily afalse statement or
representation is not of itself sufficient to constitute fraud.

51 C.J.S. Kidnapping 8 1, p. 498 (1967). Here, we are unable to conclude that the
defendantsthemselves, or through others, made fal se and fraudulent representations
in order to entice the victim to get into the car.

We. . . agree with the state’' s argument that the victim would not have voluntarily

gotten into the car had he known hewould bekilled; however, we do not believethis
constitutes fraud as contemplated by the statute. . . . Under these circumstances, we are unable to
conclude the victim was removed or confined by fraud.

Id.

| find the Coleman analysis applicableto this case. Thefocusisnot whether the Appellant
devised an “intricate plan to deceive the victim,” but as observed in Coleman, whether the victim
was fraudulently induced by means of fal se and fraudul ent representations, amounting substantially
to acoercion of thewill of the victim to enter the truck.

After review, | am unable to conclude, as does the majority, that the victim’s confinement
was based upon fraudulent inducement. | find the victim got into the truck because she choseto and
not because of any “trickery or deceit.” | would agreethat the victim would not have gotten into the
truck had she known she would become the victim of a brutal assault; however, | do not find this
constitutes fraud as contemplated by the statute. See Coleman, W2001-01021-CCA-R3-CD.

The majority’ s opinion also appearsto hold that in the event the victim was not confined by
fraud, the proof established that “she expressed her desire to leave but was kept in the truck by



physical force. . . asshewasbeaten and raped.”? Asstated in Coleman, “werecognizethat removal
or confinement may initially be with the consent of avictim, yet subsequently become unlawful and
against the will of avictim.” Id; see also Sate v. Davis, 656 S.W.2d 406, 409 (Tenn. Crim. App.
1983). However, inthiscase, asin Coleman, | find no evidenceto establish that thevictim ever tried
or asked to leave the truck before the assault resulting in the attempted first degree murder
conviction.® Thisconclusion adopts atheory different from that asserted by the State on appedl, i.e.,
that confinement resulted from force not fraud. Moreover, it iswell settled that confinement which
is essentially incidental to the felonious assault of the victim, which resulted in the Appéllant’s
conviction for attempted first degree murder, may not support a separate conviction for kidnapping.
Sate v. Anthony, 817 S.W.2d 299, 306 (Tenn. 1991).

Accordingly, | find the evidence is insufficient to support the Appellant’s conviction for
especially aggravated kidnapping. In all other respects, | concur.

DAVID G. HAYES, JUDGE

2The victim testified that she was forced to smoke crack cocaine by her captors and raped. The record does
not reflect that the Appellant was ever charged with rape.

3I n the prosecutor’s closing arguments to the jury, he commented, “Especially aggravated kidnapping is they
took her in that truck. She got in of her own accord, no doubt — biggest mistake she’s probably ever made in her life,
but once she was in there, they wouldn’t let her go.”
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