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The petitioner, Andre L. Mayfield, filed apetition for writ of habeas corpus arguing that: (1) hewas
improperly considered as a multiple rapist; (2) the trial court lacked the authority to sentence the
petitioner as amultiple rapist without an indictment charging him as such; (3) thetrial court lacked
authority to modify the petitioner’ soriginal sentence; (4) thetrial court failed to expressly state how
the sentence in count five (5) would run; (5) thetrial court improperly filled out the judgment form
for count four (4); and (6) the judgment forms indicating that the petitioner was sentenced as a
multiple offender with arelease eligibility of thirty-five percent (35%) areimproper. Thetrial court
denied the petition. The petitioner appeals. For the following reasons, we affirm the judgment of
thetrial court.

Tenn. R. App. P. 3 Appeal asof Right; Judgment of the Trial Court is Affirmed.

JERRY L. SMITH, J., delivered the opinion of the court, in which DavID G. HAYEs and THOMAST.
WOoODALL, JJ., joined.

Andre L. Mayfield, Pro Se, Mountain City, Tennessee.

Paul G. Summers, Attorney General & Reporter; Brent C. Cherry, Assistant Attorney General and
Joe Crumley, District Attorney General for the appellee, State of Tennessee.

OPINION

Factual Background

On July 15, 1993, the petitioner pled guilty to three (3) counts of aggravated rape and one
(1) count of aggravated robbery. Asaresult of the plea agreement, the petitioner was sentenced to
concurrent terms of twenty (20) yearsfor each aggravated rape conviction and ten (10) yearsfor the



aggravated robbery conviction, for an effective sentence of twenty (20) years asaRange | standard
offender with arelease igibility of thirty percent (30%).

OnMarch 15, 1999, the petitioner filed amotion to withdraw hisguilty plea. Inthat motion,
the petitioner argued that because he was classified by the Tennessee Department of Correction as
a multiple rapist, his release eligibility was changed from thirty percent (30%) to one hundred
percent (100%) in violation of his pleaagreement and, therefore, his pleawasineffective. Thetrial
court allowed the petitioner to withdraw his plea agreement.

In June of 1999, the petitioner was tried by a Davidson County jury and found guilty of
aggravated robbery, aggravated rape, rape and two (2) counts of aggravated kidnapping for crimes
perpetrated on two (2) victims. Asaresult, hewas sentenced to an effective term of fifty (50) years
as amultiple rapist and multiple offender. The petitioner appealed. On direct appeal, this Court
affirmed the petitioner’ s conviction, but modified the judgment of thetrial court to indicate that the
petitioner was a Range Il multiple rapist for purposes of the rape conviction. See Statev. AndreL.
Mayfield, No. M1999-02415-CCA-R3-CD, 2001 WL 637700 (Tenn. Crim. App., at Nashville, June
11, 2001), perm. app. denied, (Tenn. 2001).

On July 13, 2004, the petitioner filed a petition for writ of habeas corpus in the Johnson
County Circuit Court in case number 4434.* In that petition, the petitioner argued that: (1) hisfifty
(50) year sentence is void; (2) his sentence as a multiple rapist on count three (3) is in direct
contravention of Tennessee Code Annotated section 39-13-523(a)(2); (3) hissentenceasamultiple
rapist on count five (5) isvoid becausethetrial court lacked authority to imposethe sentence without
a separate indictment charging the petitioner as a multiple rapist; (4) the trial court lacked the
authority to modify the petitioner’ soriginal sentence from twenty (20) yearsto fifty (50) years; (5)
his sentence on count five (5) is in violation of Tennessee Code Annotated section 40-20-111
because the trial court failed to expressly state whether the sentence would run concurrent or
consecutive to the other sentences; (6) his sentence on count four (4) isvoid because the trial court
expressly ordered the sentence to run concurrent to another sentence, but the judgment form states
that the sentences are to be served consecutively; and (7) the petitioner isimproperly classified as
a Range Il multiple offender. The trial court entered an order on December 8, 2004, denying the
petition for habeas corpus relief. The petitioner filed atimely notice of appeal.

On appeal, the pro se petitioner presents the following issues: (1) whether the trial court
properly classified the petitioner asamultiple rapist; (2) whether thetria court had the authority to
enhance the petitioner’ s sentence to that of a multiple rapist without an indictment charging such
enhancement; (3) whether the trial court lacked the authority to modify the petitioner’s origina
sentence; (4) whether the fifteen (15) year sentence for rape is void because the trial court failed to
expressly statewhether the sentencewould run concurrent or consecutiveto the other sentences; and
(5) whether the sentence for aggravated kidnapping under count four (4) is void because the trial

1Thetechnical record also includesacopy of aprevious petition for writ of habeas corpusfiled by the petitioner
on April 22, 2004, in case number 4385.
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court ordered the sentence to run concurrent to the sentencefor aggravated rape under count three(3),
but the judgment form incorrectly states that the sentences be served consecutively.

Analysis

Standard of Review for Habeas Corpus Relief

On appedl, the petitioner argues that the trial court improperly dismissed the petition. The
State argues that the petition for habeas corpus relief was properly denied because the petitioner
failed to prove that the judgment of the trial court was void or that his sentenceisillegal.

The grounds upon which awrit of habeas corpus may be issued are very narrow. McLaney
v. Bell, 59 SW.3d 90, 92 (Tenn. 2001). A writ of habeas corpusis available only when it appears
onthefaceof thejudgment or therecord that the convicting court waswithout jurisdiction to convict
or sentence the defendant or that the defendant is still imprisoned despite the expiration of his
sentence. Archer v. State, 851 SW.2d 157, 164 (Tenn. 1993); Potts v. State, 833 S.W.2d 60, 62
(Tenn. 1992).

A habeas petitioner can only attack a judgment that is void on its face and not one that is
merely voidable. Statev. Ritchie, 20 S.W.3d 624, 630 (Tenn. 2000). “A void judgment isonein
whichthejudgment isfacially invalid because the court lacked jurisdiction or authority to render the
judgment or because the defendant’ s sentence has expired.” Taylor v. State, 995 SW.2d 78, 83
(Tenn. 1999). A petitioner has the burden of establishing by a preponderance of the evidence that
the judgment he attacksisvoid or that histerm of imprisonment has expired. Stateex rel. Kuntz v.
Bomar, 381 S.W.2d 290, 291 (Tenn. 1964). If apetitioner fails to establish by a preponderance of
the evidence that his conviction isvoid or his term of imprisonment has expired, he is not entitled
to immediate release. Passarella v. State, 891 SW.2d 619, 627-28 (Tenn. Crim. App. 1994),
superceded by statuteasstated in Statev. Steven S. Newman, No. 02C01-9707-CC-00266, 1998 WL
104492, at *1 n.2 (Tenn. Crim. App., a Jackson, Mar. 11, 1998).

A. Multiple Rapist Classification

The petitioner contends that his sentence as amultiple rapist on count three (3) isvoid and
in direct contravention of Tennessee Code Annotated section 39-13-523(a)(2). Specificdly, he
argues that this was his “first rape offense conviction ever, and the statute only appliesto a second
or subsequent rape conviction.” He cites Statev. Johnson, 970 S.W.2d 500, 505 (Tenn. Crim. App.
1996), to support hisargument. The State counters that the petitioner was properly classified as a
multiple rapist.

Tennessee Code Annotated section 39-13-523(a)(2) defines a multiple rapist as “a person
convicted two (2) or more times of violating the provisions of 8§ 39-13-502 or § 39-13-503, or a
person convicted at least one (1) time of violating 8 39-13-502, and at least one time of § 39-13-
503.” Classification asamultiple rapist requires adefendant to serve*the entire sentence imposed
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by the court undiminished by any sentence reduction creditssuch person may beeligiblefor or earn.”
Tenn. Code Ann. § 39-13-523(b).

In State v. Johnson, the defendant was convicted of arape prior to the enactment of the 1992
statute mandating service of the entire sentencefor amultiplerapist. ThisCourt determined that the
1992 statute applied as long as one (1) of the rape offenses at issue was committed after the
enactment of thelaw. Johnson, 970 SW.2d at 505. Inthe caseherein, the petitioner was convicted
of one (1) count of aggravated rape and one (1) count of rape, both occurring after the enactment
of the 1992 statute mandating service of the entire sentence for a multiple rapist. The petitioner
clearly qualifiesasamultiple rapist as he was convicted of two (2) rape offenses as required by the
statute. The petitioner’s classification as a multiple rapist does not result in avoid judgment. This
issue is without merit.

B. Separate Indictment for Multiple Rapist Classification

The petitioner also argues that his sentence as a multiple rapist in count five (5) is void
becausethetrial court lacked the authority to impose an enhanced sentence classifying the petitioner
as a multiple rapist without a separate indictment specifying and charging that the offense was a
second offense eligible for an enhanced punishment. The State disagrees.

In support of hisargument, the petitioner arguesthat Tennessee Code Annotated section 40-
35-203 requires the State to file a separate indictment specifying and charging the petitioner with
rape as a second offense eligible for an enhancement punishment. Tennessee Code Annotated
section 40-35-203(e) outlines a trial court’s procedures for imposing sentences and provides as
follows:

If the criminal offense for which the defendant is charged carries an enhanced
punishment for a second or subsequent violation of the same offense, the indictment
in a separate count shall specify and charge such fact. If the defendant is convicted
of the offense, then the jury must find that beyond a reasonable doubt the defendant
has been previoudly convicted the requisite number of times for the same offense.
Upon such finding, the defendant shall be subject to the authorized terms of
imprisonment for the felonies and misdemeanors as set forth in 8§ 40-35-111.

Tenn. Code Ann. § 40-35-203(e). The Sentencing Commission Comments for Tennessee Code
Annotated section 40-35-203 state that an “exampl e of an application of subsection (€)” isfoundin
Tennessee Code Annotated section 39-17-418, which specifically providesfor “ an enhanced penalty
for third and subsequent offenses’ for simple possession or casual exchange of a controlled
substance. Tenn. Code Ann. 8 39-17-418 Sent. Comm’n Cmits. Inthecase herein, the petitioner was
convicted of one (1) count of aggravated rape and one (1) count of rape, in violation of Tennessee
Code Annotated sections 39-13-502 and 39-13-503, respectively. Neither statute proscribes an
enhanced punishment for asecond or subsequent offense asrequired by Tennessee Code Annotated
section 40-35-203. Further, Tennessee Code Annotated section 39-13-523 merely definesamultiple
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rapist as a person convicted two (2) or more times of violating the provisions of the rape statutes,
it doesnot indicatethat atrial court or ajury must determinewhether adefendant isamultiplerapist.
Theclassificationis, essentially, automatic upon adefendant’ s second conviction for arape offense.
The petitioner has failed to cite any authority dictating otherwise. We fail to see how a separate
indictment isnecessary in order to classify the petitioner asamultiplerapist. Again, the petitioner’s
classification as a multiple rapist does not result in avoid judgment. Thisissue iswithout merit.

C. “Modification” of Original Sentence

Next, the petitioner arguesthat thetrial court lacked the authority “to modify the petitioner’s
original sentencefrom 20 yearsto 50 years, oncethejudgement [sic] ontheoriginal 20 year sentence
had became [sic] final, and the petitioner was transfered [sic] to the Tennessee Department of
Correction, to start serving the 20 year sentence.” The State contends that there is no defect in the
trial court’s judgment that is “ discernable from the record.”

In 1993, the petitioner pled guilty to three (3) counts of aggravated rape and one (1) count
of aggravated robbery. Pursuant to the agreement, the petitioner was to serve an effective sentence
of twenty (20) years with a thirty percent (30%) release digibility. However, the Department of
Correction classified the petitioner as a multiple rapist, requiring him to serve his sentencein its
entirety. Therefore, in 1999, the petitioner voluntarily moved to withdraw hisguilty pleafrom 1993
and expressed his desire to go to trial on the offenses with which he was charged. The petitioner
was permitted to withdraw his plea because the petitioner was not eligible for athirty percent (30%)
releaseeligibility asamultiplerapist. Asaresult, the petitioner wastried by ajury asif he had never
entered aplea. The petitioner now essentially argues that thetrial court did not have the authority
to entertain his motion for withdrawal of his pleas because his motion was untimely.

A tria court has the authority to “correct an illegal, as opposed to a merely erroneous,
sentence at any time, even if it has becomefinal.” State v. Burkhart, 566 S.W.2d 871, 872 (Tenn.
1978). This Court has previously determined that judgments setting release eligibility beyond the
outer limitsof statutory authority arevoid. See Dewayne Cathey v. State, No. W2003-00411-CCA-
R3-CD, 2004 WL 1686869 (Tenn. Crim. App., at Jackson, July 28, 2004), perm. app. denied, (Tenn.
Dec. 20, 2004); William Boyd v. State, No. E1999-02179-CCA-R3-PC, 2000 WL 1661526 (Tenn.
Crim. App. Nov. 6, 2000). In the case herein, the petitioner moved to withdraw his guilty pleas
based on the premise that the sentence he agreed to was, in effect, an illegal sentence. Though the
judgment wasfinal at thetime, thetrial court had jurisdiction to allow the petitioner to withdraw his
pleabecause the judgment wasillegal and void. The petitioner received atrial and his sentenceand
convictionswere affirmed on direct appeal. See AndreL. Mayfield, 2001 WL 637700, at 15. While
the petitioner is surely dissatisfied that his sentence was increased from twenty (20) to fifty (50)
years, thereisno proof in therecord that thejudgment isvoid such that would warrant habeas corpus
relief. Thisissueiswithout merit.




D. Sentence

The petitioner contends on appeal that the trial court failed “to expressly state how count 5
would run from or with the other counts’ and that the judgments are contrary to the stated intent of
the trial court in regard to the manner of service of count four (4). The State argues that the trial
court’ s intention as to the manner of service of the sentencesis clear from the record.

The judgments herein reflect that the petitioner was convicted of aggravated kidnapping in
count one (1) and sentenced to fifteen (15) years as a Range Il multiple offender. The sentencein
count one was ordered to run concurrent to the sentence in count two (2) and consecutive to the
sentencein count three (3). In count two (2), the petitioner was convicted of aggravated robbery and
sentenced to fifteen (15) yearsasaRange || multiple offender. The sentence for aggravated robbery
was ordered to run concurrent to the sentence in count one (1) and consecutive to the sentence in
count three (3). In count three (3), the petitioner was convicted of aggravated rape and ordered to
serve twenty (20) years as a multiple rapist. The sentence in count three (3) was ordered to run
consecutive to the sentences in counts one (1), two (2), four (4) and five (5). In count four (4), the
petitioner was convicted of aggravated kidnapping and ordered to servefifteen (15) yearsasaRange
I multiple offender. The sentencein count four (4) was ordered to be served concurrent with count
five(5) and consecutiveto countsone (1), two (2), and three (3). In count five (5), the petitioner was
convicted of rape and sentenced to fifteen (15) yearsasamultiple rapist. the sentencein count five
(5) was ordered to be served concurrent with count four (4) and consecutive to counts one (1), two
(2), and three (3). The petitioner was sentenced to atotal effective sentence of fifty (50) years.

The petitioner citesthe following language from the transcript as the basis of hiscomplaint:

It’ sthejudgment of the Court that CountsOneand Two will run concurrent, onewith
the other. They will run consecutive to Count Three. They will run consecutiveto
Counts Three and Four, which will run concurrent one with the other. . .. It'sthe
intention of this Court to sentencethe defendant to the Department of Correctionsfor
aperiod of fifty years.

The petitioner argues that because the trial court failed to state how the sentence in count five (5)
would run and because the stated intent of the trial court conflicts with the judgment forms, the
judgment isvoid.

We acknowledge that the transcript of the sentencing hearing conflicts with the judgment
formsentered by thetrial court. Ordinarily, when thereisaconflict between the judgment form and
the transcript, the transcript controls. See Statev. Moore, 814 S\W.3d 381, 383 (Tenn. Crim. App.
1991). However, after examining thetranscript and thejudgment forms, it appearsthat thetrial court
merely misstated the petitioner’ s sentence at the sentencing hearing. The tria court ordered the
sentences in counts one (1) and two (2) to run consecutive to the sentences in counts three (3) and
four (4) whenthetrial court intended to sentence the petitioner to atotal sentence of fifty (50) years.
In order to sentencethe petitioner to fifty (50) years, the sentencesin countsone (1) and two (2) must
be served consecutively to the sentencesin countsfour (4) and five (5), rather than three (3) and four
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(4). Asstated above, a habeas petitioner can only attack ajudgment that isvoid on its face and not
one that is merely voidable. Ritchie, 20 SW.3d at 630. “A void judgment is one in which the
judgment isfacially invalid because the court lacked jurisdiction or authority to render the judgment
or because the defendant’ s sentence has expired.” Taylor, 995 SW.2d at 83. Thus, we determine
that evenif therewere adefinitive conflict between the sentences as stated on the judgmentsand the
language of the transcript, such a conflict would merely render the judgments voidable, and
ineligible for habeas corpus relief. Thisissueiswithout merit.?

Conclusion

For the foregoing reasons, the judgment of the trial court is affirmed.

JERRY L. SMITH, JUDGE

2The State also argues in a separate issue that “the [petitioner’ s] claim that his sentences as a Range || multiple
offender were based on invalid judgments of prior convictions render his sentences ‘voidable’ at best.” The petitioner

presented this argument in hisoriginal petition, but appearsto have abandoned this argument on appeal. Asaresult, we
choose not to address the issue.
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