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OPINION

We glean asummary of thefacts underlying the petitioner’ s conviction of attempt to
possess cocaine with intent to deliver from this court’s opinion in the petitioner’s direct appeal .

The [petitioner] was employed by the City of Alcoa as an
animal control officer. During early 1997, he contacted Joy Hubbard
andinquired if shehad animalsrunning at large. Shereplied that she
did not. Duringthe conversation, the[petitioner] asked for her phone
number and |later made several callsto her. Ms. Hubbard eventually



became suspicious that the [petitioner] was involved inillegal drug
activity and contacted the Alcoa Police Department. Shewastold to
contact them again if she obtained any additional information. On
June 20, 1997, the [petitioner] called Ms. Hubbard, and she contacted
the police department. She met with severa police officers, and they
placed awireon her. Pursuant to the [petitioner’s] instructions, Ms.
Hubbard met the [petitioner] at the Rock Gardens Park where she
gave him $40.00. The police officers observed and monitored this
meeting.

After leaving the park, Ms. Hubbard returned home. Her
exhusband and one of the police officerswent into her basement. The
[petitioner] then arrived at Ms. Hubbard' s house. According to Ms.
Hubbard and to the officer in the basement, the[ petitioner] wanted an
aluminum can which she did not have. The[petitioner] then left Ms.
Hubbard's home. After he left, a second officer went into the
basement. The|[petitioner] returned to Ms. Hubbard’ shouse with an
aluminum can. Helaid small rocks on the can, lit them and used the
can to smoke the rocks. A forensic scientist from the T.B.l. Crime
Laboratory later identified the residue on the can to be cocaine. The
officers in the basement testified that they heard the [petitioner]
talking to Ms. Hubbard about drugs. They aso heard Ms. Hubbard
ask the [petitioner] to give her her part of the drugs. Eventually, the
[petitioner] left Ms. Hubbard’ s home.

The [petitioner] related arather unusual story. Inthe way of
background, he had previously worked as an informant for the Drug
Task Force. Hethen obtained ajob with the sanitation department of
the City of Alcoa. Whileworking in that capacity, hefiled alawsuit
against the city. He testified that as a part of the settlement of the
case, he became the animal control officer.

The[petitioner] testified that when hefirst met Ms. Hubbard
he was on an animal control call. According to the [petitioner], Ms.
Hubbard stopped him and told him she wanted to discuss a problem
with him. They went to Ms. Hubbard’ s house, and she brought out
abox of recordsand several casesof micro cassettes. The[petitioner]
believed this was evidence of corruption in the Alcoa Police
Department. The [petitioner] explained that the reason Ms. Hubbard
made him aware of thisinformation was because he had areputation
of onewho was not afraid to fight city hall. The[petitioner] testified
that helater talked to acity commissioner who told him that hewould
have to have material evidence to proceed against the police
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department. The [petitioner] said that it was his duty to gather
evidence against corrupt policemen.

After theinitial conversation, the[petitioner] said hesaw Ms.
Hubbard on several occasions, and she continued to express an
interest in turning this information over to him. In mid-June, the
[petitioner] told Ms. Hubbard that she should come up with some
money so that he could take the information, make copies of it,
document it and put it in chronological order. A few dayslater, they
talked again by telephone, and Ms. Hubbard asked the [ petitioner] to
“front her” some dope. They then agreed to meet in the park. When
they met, Ms. Hubbard gave him money and asked him when he was
going to get the dope.

After leaving the park, the [petitioner] went to a gas station
and bought gas and beer. He then went to Ms. Hubbard's house
where she talked to him about drugs. The [petitioner] left and
returned. When he returned, Ms. Hubbard offered him a drink of
Kool-aid and vodka. The [petitioner] said that after drinking part of
it, hefelt strange and his thought processeswent astray. He believed
the drink contained cocaine. He then pretended to smoke cocaineto
persuade Ms. Hubbard to give theinformation about the corrupt cops
to him.

The [petitioner] left and was arrested later that night.

The next day, the [petitioner] went to the Blount County
Memorial Lab and underwent a drug test which he failed.

See Sate v. Lester Parker, No. E2000-00282-CCA-R3-CD, dip op. at 2-3 (Tenn. Crim. App.,
Knoxville, Dec. 20, 2000), perm. app. denied (Tenn. May 21, 2001). After analyzing the evidence
presented at the defendant’s trial, this court said, “We find the evidence is clearly sufficient to
support the jury’ sverdict. Direct evidence of the [petitioner’ s] guilt was presented through several
witnesses. The|[petitioner] attempted to refute thistestimony by arather incredible story which the

jury did not believe.”* Id., dip op. at 3.

Inthe post-conviction evidentiary hearing, thepetitioner testified that histrial counsel

failedto call several witnesseswho could have enabled him to establish that Joy Hubbard lied about
her relationship with Alcoa Police Chief Wayne Chodak. Apparently, the petitioner wanted to
establish at trial that the charge against him wastrumped up because Chief Chodak wanted to protect

1The petitioner had testified, that Joy Hubbard put cocaine in the vodka and Kool-aid cocktail she gave him

and that, rather than smoke cocaine, he had actually smoked bread crumbs.
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hisjob by preventing the petitioner from revealing that, years earlier, he and Ms. Hubbard engaged
in sexual activity when shewas under the age of consent. Hetestified at the evidentiary hearing that
he was relying upon histrial counsel to call the witnesses, but that on the day of trial, counsel told
him “that the witnesses didn’t call him the night before the trial, [so counsel] didn’t issue those
subpoenas.”

The petitioner further opined that, at trial, his counsel underplayed the issue of the
police chief’ srelationship with Ms. Hubbard. Hetestified that Ms. Hubbard had told him that “ she
had an affair with Wayne when she was sixteen years old and there was a baby in question.” He
testified that Ms. Hubbard was aienated from the police chief because he had stopped giving her
money. The petitioner added, “ At thetime, | wasn’t aware that she was actually setting meup.” He
claimed that word had gotten around that he had talked to the Federeal Bureau of Investigation about
the police department. The petitioner testified that “there was areason for Wayne Chodak to stage
aconspiracy.”

Thepetitioner testified that the policedid not tell him that the aluminum can had been
found in the Hubbard home by Donald Hubbard, not the police officers. He opined that the police
did not want to reveal Donald Hubbard’ sroleinthe casebecause® hecould haveblew [sic] their case
apart with the fact that he knew [Ms. Hubbard] was having sex with Wayne, as a minor.” The
petitioner also maintained that Ms. Hubbard was having sexual relations with a number of Alcoa
police officers.

The petitioner testified that histrial counsel, who had formerly served asattorney for
the City of Alcoa, agreed to pursue the conspiracy theory as a defense to the crimina drug charge
against the petitioner, but the petitioner opined that, as a result of counsel’s personal and past
professional relationship withthecity administration, histrial counsel’ szeal to pursuethe conspiracy
defenseflagged, and counsel failed to establish thelack of credibility of three prosecution witnesses
— Ms. Hubbard and two police officers.

Joy Hubbard next testified on behalf of the petitioner at the evidentiary hearing. She
denied that she had told her ex-husband, Donald Hubbard, that she had once had a sexua
relationship with Wayne Chodak. She denied having sexual relations with any Alcoapoliceofficer.
She further denied that she had told Donald Hubbard that, several years earlier, she had taken “the
fall” for adriving under the influence charge when Wayne Chodak had been driving. She denied
that Chief Chodak was the father of her first child and that she had ever told Donald Hubbard that
the chief was the father. She maintained that the petitioner tried to get her to “write stuff down
[about Chief Chodak] that didn’t happen. ... Hewas. .. trying to get me to write stuff down that
he was saying.”

Ms. Hubbard testified that the police department paid her $200 to participate in the
drug undercover operation against the petitioner. Shetestified that afew hours after the petitioner
smoked cocaine from an aluminum can in her home, she and Donald Hubbard found the can under



abed. She called the police department and gave the can to an Alcoa officer. She denied that she
had ever used drugs.

Donald Hubbard testified for the petitioner by deposition.? Hetestified that he was
married to Joy Hubbard for more than a year and that while they were married, she told him that
Wayne Chodak wasthefather of her oldest child. Headmitted, however, that Joy Hubbard had also
told him that a different person was the child’ s father. He testified that Joy Hubbard told him that
her relationship with Wayne Chodak began when she was arrested for shoplifting at the age of 16
and that she later had a sexual relationship with another Alcoa police officer. Hetestified that Joy
Hubbard continued to enjoy favoritism from the Alcoa Police Department. He testified that Joy
Hubbard showed him a“ piece of paper signed by Wayne Chodak,” which shereferred to asher “ get-
out-of-jail-free pass.” He claimed that Joy Hubbard further told him that she had once accepted
blame for Wayne Chodak’ sdriving under theinfluence. Hetestified that when he and Joy Hubbard
were married, Wayne Chodak called her on the telephone “all the time.”

Mr. Hubbard testified that Joy Hubbard had told him that she had had a sexua
relationship with the petitioner. Mr. Hubbard testified that he was in South Carolina when the
petitioner was tried and that neither the prosecutor nor defense counsel spoke with him about the
case.

Mr. Hubbard testified that he was in the basement of the Hubbard' s Alcoahome on
June 20, 1997, the afternoon the petitioner left the aluminum can. According to Mr. Hubbard,
earlier that day, Joy Hubbard, servingin an undercover capacity and equipped with recording devices
and money furnished by the police, met the petitioner at apark. She gave the petitioner money, and
“he was supposed to get the dope and bring it back to the house to her.” Joy Hubbard returned to
the home, and Mr. Hubbard then waited in the basement with police officers who were conducting
surveillance. Later, the petitioner arrived.

Mr. Hubbard testified that, on thefollowing day, ashewas vacuuming under the bed,
an aluminum can “camerolling out. Well, | picked the can up, . . . and | showed it to Joy, and she
immediately called [Detective] Dale Boring . ...” Hetestified that, despite a half-hour’ s search,
the police had been unable to find the can the previous day after the petitioner left.

Mr. Hubbard testified that back at the time of thisincident, the petitioner was trying
to get Wayne Chodak in trouble over his relationship with Joy Hubbard. He stated, “[H]e wanted
this on Chodak to, | guess, revenge against him losing his job.” Mr. Hubbard testified that the
petitioner had been demoted at the police department, “and hewasall thetime. . . suing the City of
Alcoa. He was suing the Alcoa Police Department, and he was all the time suing somebody.”

Terry Baker testified for the petitioner that he was married to Joy Hubbard in the
1980’s. Hetestified that Ms. Hubbard talked about having “a relationship” with Wayne Chodak

2The witness was incarcerated in Columbia, South Carolina.
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and that thisrelationship with Chief Chodak was one of thereasonsthey divorced. Hetestified that
Joy Hubbard' sdriving under theinfluence conviction resulted from her hitting afencewhen shewas
comingto pick up Mr. Baker at hisparents’ house. Mr. Baker believed that he wasthe father of Joy
Hubbard’ soldest child, but heacknowledged that she oncetold him that aman named Tom Knowles
was the father.

Called by the petitioner, Wayne Chodak testified that, as Alcoa chief of police, the
petitioner worked under him as an animal control officer. Chief Chodak acknowledged that he had
heard that the petitioner was contacting Joy Hubbard in an effort to get derogatory information about
him. Hedenied that he had ever engaged in sexual activity with Ms. Hubbard and denied that he had
once arrested her on ashoplifting charge. Hetestified that the petitioner isthe only person who had
ever accused him of having an illicit affair with Joy Hubbard or anyone else. He stated that Joy
Hubbard called him several times over the years, that many of the callsrelated to her complaint that
the petitioner was harassing her, and that the others were “law enforcement related.”

On cross-examination, Chief Chodak testified that he did not initiate the criminal
investigation of the petitioner. Hetestified that he could not have sired Joy Hubbard’ s 18-year-old
daughter because he had undergone a vasectomy 27 years earlier.

The petitioner called former Alcoa police officer John Swicegood to testify in the
evidentiary hearing. He testified that, when he worked as an officer, he once saw Wayne Chodak
sitting in a parked car with Joy Hubbard and that she would frequently call Wayne Chodak during
the evening shift.

Mr. Swicegood acknowledged that he had been acandidate for chief of police when
Wayne Chodak was selected. He testified that Chief Chodak once “rescinded” Mr. Swicegood's
promotion from patrol officer to field training officer. He maintained, however, that he left the
department with no ill feelings.

Next, Detective Lieutenant Dale Boring of the Alcoa Police Department testified.
He denied that Joy Hubbard had engaged in sexual activity with him or that he knew of any such
activity between her and any other Alcoaofficer. Hetestified that he had no basisfor believing that
Joy Hubbard and Wayne Chodak had arelationship. Hetestified that when the Hubbards found the
aluminum can the day following the petitioner’ s visit, he went to their home and retrieved it. He
testified that he was probably the one who took the can to the crime laboratory for analysis and was
probably the one who returned it to the police department following analysis.

Former Alcoa police officer William Donnie Vance testified in the evidentiary
hearing and characterized Ms. Hubbard as a“uniform freak,” someone who “likes police officers.”
Hetestified that “roughly” in 1985, he saw Detective Boring in a sexually compromising situation
with Ms. Hubbard. He also testified that he saw Wayne Chodak visiting Ms. Hubbard when she
worked as aclerk at a convenience store in Powell, north of Knoxville.



Mr. Vance admitted that he resigned from the Alcoa Police Department “prior to
being terminated over several small trumped-up charges.” He testified that the department’s
“trumpingup” chargesagainst officerswasawell knownfact. Bill Thomaswasthe chief at thetime
he resigned. He testified that Chief Thomas advised him to resign because Wayne Chodak was
“after” Mr. Vance and that Mr. Vance could “eat abullet if [he didn’t] resign.”

Called by the state, the petitioner’ s trial counsel testified that he was appointed to
defend the drug charge in circuit court. He testified that he received discovery materials from the
state, including toxicology reports. He recalled moving to suppress the results of the petitioner’s
drug test, but the trial court overruled the motion. He opined that the admission of the drug test
meant that the petitioner needed to testify and that, in any event, the petitioner “was pretty set on
testifying.”

Tria counsal acknowledged that the defensetheory wasthat the petitioner was* being
set up.” Herecalled that the defense theory was based upon “ hanky-panky going on between Chief
Chodak and Joy Hubbard, and that this prosecution wasbasically aretaliation for that.” Hetestified
that he had subpoenaed Chief Chodak and the Blount County Sheriff, but these subpoenas were
guashed. He did not recall the petitioner’ s proposing any other witnesses.

Tria counsel rejected the notion that he should have sought Donald Hubbard to be
awitness. He stated that Joy Hubbard was present when the aluminum can was found and that,
therefore, Donald Hubbard's role as a link in the custody chain of the can was superfluous.
Moreover, counsel opined that showing the jury that Mr. Hubbard, a civilian, was in the Hubbard
basement with the secluded police officers would belie the defense theory that the police were
fabricating a case against the petitioner.

Counsel opined that the tapes of the petitioner’s conversations with Ms. Hubbard
were not flattering to the petitioner. Counsel conjectured, however, that the “ critical thing iswhen
[the petitioner] began explaining [on cross-examination] about the bread crumbs. . . . | think that
was a significant point in his testimony.”

On cross-examination, trial counsel testified that between 1989 and 1997 he was
associated in law practice with alawyer who wasthe Alcoacity attorney. He acknowledged that he
had acted asaprosecutor inthe Alcoamunicipa court but stated that he* didn’t deal very muchwith
thepolicesideof it.” Hetestified that he had left the law firm before being appointed to represent
the petitioner. He stated that the petitioner knew that he had performed legal services for the City
of Alcoaand that counsel’ s mother worked at city hall. Counsel opined that hefelt no allegianceto
the City of Alcoa and “thought that perhaps [his former] affiliation might actualy help [the
petitioner].” Counsel opined that at trial he cross-examined prosecution witnesses vigorously and
that his connection to the City of Alcoadid not bother him. Counsel acknowledged that he obtained
no written waiver from the petitioner.



Counsel believed that he had interviewed witnesses prior to tria but could not
specifically recall any interviews. Although approximately ten witnesses were subpoenaed by the
defensetotestify at trial, counsel only utilized the petitioner and his brother aswitnesses. He opined
that using “ 150 peopl €’ to show areationship between Wayne Chodak and Joy Hubbard “wouldn’t
have made any difference.” He expressed hisview that he did not have to prove that arelationship
existed between Wayne Chodak and Joy Hubbard to effectively defend the criminal charge against
the petitioner and that “up until the bread crumbs. . . we would have gotten an acquittal.”

Counsel testified that the state made no pretrial disclosurethat Donald Hubbard had
found the aluminum can in the Hubbard home.

Counsel acknowledged that he “probably” did not challenge the state's proof
establishing a chain of custody for the duminum can. He believed that the state established a
sufficient chain of custody.

After thepetitioner’ strial, counsel movedfor leaveto withdraw fromthecase, inpart,
because he had returned to the law firm that represented the City of Alcoa. Nevertheless, counsel
represented the petitioner through his direct appeal.

Following this testimony, the petitioner returned to the witness stand to rebut the
testimony of Joy Hubbard viatape recordings he madeof hisdiscussionswith her following histrial.
Hetestified that the conversations reveal ed that Joy Hubbard did hold documentary evidence of her
relationship with Wayne Chodak and that she was the one who initiated the discussions with the
petitioner about buying drugs.

Initswritten order adjudicating the issues raised in the post-conviction petition, the
post-conviction court found that the state had denied the petitioner due process by not revealing the
information possessed by Donald Hubbard and that the petitioner’ strial counsel rendered deficient
performance by failing tointerview Donad Hubbard and by failing to challenge the chain of custody
of the auminum can, “which, given the testimony at trial, very well might have been excluded.”
Nevertheless, the court denied post-conviction relief because the petitioner failed to demonstrate
prejudice in view of the petitioner’ stestimony at trial, which “so completely convinced the jury of
hisguilt that no amount of damageto the credibility of Joy Hubbard or Dale Boringwould overcome
it.” Inconclusion, thecourt held, “ Dueto theextremely unusual facts of thiscase, the constitutional
violations suffered by the petitioner would, if righted, not result in a different result.”

On appedl, the petitioner positsthat, but for thewithhol ding of material evidence, the
outcome of thetrial would have been different and that the record supports afinding of ineffective
assistance of counsel.

In post-conviction proceedings, the petitioner has the burden of proving by clear and

convincing evidence the clamsraised. Tenn. Code Ann. 8 40-30-110(f) (2003). On appedl, the
lower court’ sfindings of fact are reviewed de novo with apresumption of correctnessthat may only
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be overcome if the evidence preponderates against those findings. Fieldsv. Sate, 40 S.W.3d 450,
458 (Tenn. 2001). “Claims of ineffective assistance of counsel are considered mixed questions of
law and fact and are subject to de novo review.” Serrano v. State, 133 S.\W.3d 599, 603 (Tenn.
2004); see Sate v. Burns, 6 S.W.3d 453, 461 (Tenn. 1999).

|. Due Process Claims.

A. Unspecified Due Process Claim.

In his brief, the petitioner asserts that his due process rights were abrogated at trial
because the petitioner did not know about and did not utilize the information possessed by Donald
Hubbard, Terry Baker, and former officers Swicegood and Vance. In this section of his brief,
however, the petitioner failsto cite to authority to support his claim that circumstances surrounding
the absence of these witnesses equate to a denial of due process of law. Although he offers legd
bases as to why the testimony of some of these witnesses might have been admissible, he affordsus
no legal bases for adjudicating a denia of due process. In this situation, this general claim of a
denial of dueprocessrelated to all of these witnessesiswaived. SeeR. Tenn. Ct. Crim. App. 10(b).

B. Brady Due Process Claim.

In a separate section of his brief, however, the petitioner argues that the state's
withholding the information that Donald Hubbard could have impeached Joy Hubbard and that he
wasthe person who found the aluminum can violated principlesof dueprocess. For thisproposition,
the petitioner relies upon the lodestar of Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194 (1963).

In Brady, the United States Supreme Court held that the prosecution has a
constitutional duty to furnish an accused with excul patory evidence pertaining to either theaccused’ s
guilt or innocence and to the punishment that may be imposed. Failure to reveal exculpatory
evidence violates due process when the evidence is material either to guilt or punishment,
irrespective of good faith or bad faith of the prosecution. Id. at 87, 83 S. Ct. at 1196-97.
Suppression by the prosecution of exculpatory evidence violates not only the Fourteenth
Amendment’ s due process guarantee to afair trial, but also the Tennessee Constitution’s “Law of
the Land” Clause. See Satev. Ferguson, 2 SW.3d 912, 915 (Tenn. 1999).

To obtain post-conviction relief on this basis, the petitioner bears the burden of
proving the following:

(2) that the defendant requested the information (unlessthe evidence
is obviously exculpatory, in which case the state is bound to release
the information whether requested or not);

(2) that the state suppressed the information;



(3) that the information was favorabl e to the accused; and
(4) that the information was material.

Johnson v. State, 38 S.W.3d 52, 56 (Tenn. 2001); see Sate v. Edgin, 902 S.\W.2d 387, 390 (Tenn.
1995).

The materiality aspect of aBrady claim is governed by the same prejudice standard
asanineffective assistance of counsel claim,; that is, adefendant must show that thereisareasonable
probability that the result of the proceedingswould have been different. See United Satesv. Bagley,
473 U.S. 667, 682, 105 S. Ct. 3375, 3383 (1985). Materiaity does not demand a showing by a
preponderancethat the suppressed evidence would haveresulted in the defendant’ sacquittal. Kyles
v. Whitley, 514 U.S. 419, 434, 115 S. Ct. 1555, 1566 (1995); Johnson v. Sate, 38 SW.3d 52, 58
(Tenn. 2001). Moreover, materiality is not an evidence sufficiency test. Kyles, 514 U.S. at 434,
115 S. Ct. at 1566; Johnson, 38 S.\W.3d at 58. Once constitutional error has been found, thereisno
need for further harmless-error review. Kyles, 514 U.S. at 435, 115 S. Ct. at 1566; Johnson, 38
S\W.3dat 63. Finaly, the“suppressed evidence[isto be] considered collectively, not item by item”
to gauge materiality. Kyles, 514 U.S. at 436, 115 S. Ct. at 1567. Plainly stated, establishing
materiality requires a “showing that the favorable evidence could reasonably be taken to put the
whole case in such adifferent light as to undermine confidence in the verdict.” Id. at 435, 115 S.
Ct. at 1566; see Johnson, 38 S.W.3d at 58.

Impeachment evidence is treated no differently than other evidence in terms of
excul patory significance. “Impeachment evidence, . . . aswell asexcul patory evidence, fallswithin
theBradyrule.” Bagley, 473 U.S. at 676, 105 S. Ct. at 3380. Impeachment evidenceis*®*evidence
favorable to an accused,’ . . . so that, if disclosed and used effectively, it may make the difference
between conviction and acquittal.” 1d., 105 S. Ct. at 3380.

The gist of the Brady argument is that the state withheld information that Donald
Hubbard was the sole person who found the aluminum can and that Mr. Hubbard held knowledge
that would impeach Joy Hubbard. We look at these claims separately.

(1) Chain-of-custody claim.

Regarding withholding information that Donald Hubbard acted alonein finding the
can, we are unable to conclude that the record supports a finding that the state suppressed the
information. Detective Boring was the person the Hubbards called about the discovery of the can,
and Detective Boring retrieved the can from the Hubbard residence. Although Donald Hubbard
testified through his deposition that he found the can, Joy Hubbard testified that she and Donald
Hubbard found the can together and that she gave it to Detective Boring. Detective Boring testified
at the evidentiary hearing that he did not recall which one of the Hubbards called him, and he was
not positive who gave him the can when he arrived, although he assumed it may have been Donald
Hubbard because he knew that Donald Hubbard's fingerprints would appear on the can. The
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detectiverecalled that the can wasfound under abed but did not recall whether Donald Hubbard said
he had found it.

If indeed the post-conviction court found that the state had knowledge that Donald
Hubbard was the sole finder of the aluminum can, we conclude that the evidence preponderates
against such afinding. Detective Boring disavowed any such knowledge, and Donald Hubbard
himself testified that no one questioned him about the case. We hold that the petitioner did not show
by clear and convincing evidence that the state knew about Donald Hubbard' s claim to have been
the sole finder of the can. It followsthat the state could not have suppressed that of which it had no
knowledge.

We also fail to discern abasis for holding that Donald Hubbard’ s claims about the
auminum can were material. We comprehend that, had the defense been aware that Donald
Hubbard would havetestified consistently with his post-conviction deposition, the information may
have been utilized on at least one of two levels. The defense may have challenged the admissibility
of the aluminum can based upon Donald Hubbard being a missing link in the state's chain of
custody, and if that failed, the defense presumably could have argued against the authenticity of the
evidence on the basis of Donald Hubbard’ s opportunity to fabricate evidence. Nonetheless, we are
unconvinced that Donald Hubbard' sinformation as revealed in the deposition was material.

In order for the defense to have mounted a challenge to the chain of custody based
upon Donald Hubbard’ sclaim of discovering thea uminum can, it would have had to have produced
Mr. Hubbard; Joy Hubbard apparently would have testified that she was present when the can was
found and that shedelivered it to Detective Boring. The appearance of Donald Hubbard asawitness
in the context of a chalenge to the chain of custody, however, would have no doubt resulted in the
state’ s utilization of him asaprovisional custody witness. Furthermore, we recognize that Donald
Hubbard’ s account of finding the can, although differing from that of Joy Hubbard asto method of
discovery, does not differ from Joy Hubbard's account as to the derivation of the can. Donald
Hubbard did not claim that the can was somewhere other than under the bed where Joy Hubbard saw
the petitioner throw it, and Donald Hubbard provided no information that suggested that the
relationship of the can to the petitioner was fabricated. Indeed, Joy Hubbard had an equal
opportunity to fabricate evidence by putting the can under the bed. From the standpoint of
admissibility, Donald Hubbard’ spresenceat trial would have added nothing except to causethestate
to cover the contingency that he was an indispensable link in the chain of custody.

From the standpoint of theweight of the evidence as considered by thejury, weagain
stressthat Donald Hubbard had no information that contradicted Joy Hubbard’ s account of why the
can was found behind or under the bed. Certainly, had Donald Hubbard’ s claimed role in finding
the can been known by the defense at the time of trial, the defense could have argued that Hubbard
could have fabricated the evidence. We point out, however, that, at least at tria, the defense was
aware of Donald Hubbard's presence in the house during the petitioner’s visit because Blount
County Sheriff’s Deputy Scott Johnson, who operated the recording equipment in the basement,
testified at trial that Mr. Hubbard was there with him. Moreover, as pointed out above, the
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aluminum can as evidence was as vulnerable to a claim that Joy Hubbard, as opposed to Donald
Hubbard, contrived theevidence. Inthesecircumstances, Donald Hubbard’ sinformation asrevealed
in the deposition was not material in the Brady sense.

Based upon alack of state suppression and of materiality, we hold that no Brady due
process violation occurred with respect to the admissibility or weight of the aluminum can as
evidence.

(2) Impeachment claim.

Next, we examinethe claim that Donald Hubbard’ s deposition reveal ed information
that would have served to impeach Joy Hubbard as a trial witness. Certainly, Donald Hubbard
claimed that Joy Hubbard told him details about her relationship with Wayne Chodak that
contradicted both her trial and evidentiary hearing testimony. Also, assuming that the defense could
have satisfied therigors of Tennessee Ruleof Evidence 613(b) inimpeaching awitnessviaextrinsic
evidence of aprior inconsi stent statement, the prospectiveimpeachment of prosecution witness Joy
Hubbard would qualify asexcul patory for purposesof aBrady claim. See Satev. Leach,148 S\W.3d
42, 56 (Tenn. 2004) (“Under the collateral fact rule, the statement of a witness made during
cross-examination as to a collateral fact may not be impeached by extrinsic evidence of a prior
inconsistent statement asto that fact”); see Bagley, 473 U.S. a 675, 105 S. Ct. at 3380. Weseeno
basis, however, for concluding that the state suppressed this information because the petitioner has
failed to establish that the state was aware of Donald Hubbard’s claims about Joy Hubbard’s
relationship with Wayne Chodak.

For thisreason, we cannot concludethat the petitioner proved by clear and convincing
evidence that the state violated the principles of Brady becauseit did not reveal to him beforetrial
the knowledge claimed by Donald Hubbard.

Wenotethat had aBrady viol ation been established, the post-conviction court should
not have undertaken a harmless error analysis. See Kyles, 514 U.S. at 435, 115 S. Ct. at 1566.

Ultimately, we affirm the post-conviction court in its denial of relief on the Brady
claim, but we do so on the ground that Brady violations are not established in the post-conviction
record and not because any Brady violation was harmless.

[. Ineffective Assistance of Counsal.

The petitioner espouseson appedl that histrial counsel renderedineffective assistance
of counsel because (1) counsel had a conflict of interests in representing the petitioner at trial, (2)
hefailedto call availablewitnessesto support the petitioner’ sclaim of corruptioninthe AlcoaPolice
Department, and (3) hefailed to requirethe state to establish achain of custody of the aluminum can.
The tria court’s findings of deficient performance of counsel related to his failure to interview
Donald Hubbard and his failure to challenge the chain of custody of the aluminum can.
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When a petitioner challenges the effective assistance of counsel, he has the burden
of establishing (1) deficient representation and (2) prejudice resulting from that deficiency.
Srickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984); Baxter v. Rose, 523
S.W.2d 930, 936 (Tenn. 1975). Deficient representation occurs when counsel’ s servicesfall below
the range of competence demanded of attorneysin criminal cases. Bankston v. Sate, 815 S.W.2d
213, 215 (Tenn. Crim. App. 1991). Pregudice is the reasonable likelihood that, but for deficient
representation, the outcome of the proceedings would have been different. Overton v. Sate, 874
SW.2d 6, 11 (Tenn. 1994). Courts need not address both Srickland componentsin any particular
order or even address both if the petitioner fails to meet his burden with respect to one. Henley v.
State, 960 S.W.2d 572, 580 (Tenn. 1997). On review, there is astrong presumption of satisfactory
representation. Barr v. Sate, 910 SW.2d 462, 464 (Tenn. Crim. App. 1995).

In evaluating counsal’ s performance, this court should not examine every allegedly
deficient act or omission inisolation, but rather we view the performancein the context of the case
asawhole. Satev. Mitchell, 753 S\W.2d 148, 149 (Tenn. Crim. App. 1988). The primary concern
of the court should be the fundamental fairness of the proceeding being chalenged. Id. Therefore,
this court should not second-guess tactical and strategic decisions of defense counsel. Henley, 960
SW.2d at 579. Instead, this court must reconstruct the circumstances of counse’s challenged
conduct and eval uate the conduct from counsel’ s perspective at thetime. 1d.; seealsolrickv. Sate,
973 SW.2d 643, 652 (Tenn. Crim. App. 1998). A court must

“consider thetotality of the evidence beforethe judge or jury. Some
of the factual findings will have been unaffected by the errors, and
factual findingsthat were affected will have been affected in different
ways. Someerrorswill have had apervasive effect on theinferences
to bedrawn from the evidence, altering the entire evidentiary picture,
and some will have had an isolated trivial effect. . ..”

Henley, 960 SW.2d at 580 (quoting Strickland, 466 U.S. at 696-97, 104 S. Ct. at 2069).

A. Conflict of Interests.

The petitioner arguesthat histrial counsel was conflicted in hisrepresentation of the
petitioner at trial because of his professional and personal affiliation with the City of Alcoa. The
petitioner cited counsel’s (1) former representation of municipal interests as an associate in a law
firm that represented the city and (2) counsel’s mother’ s position as an administrative assistant to
the city manager.

Ineffective assistance of counsel may result if counsel’s performance is affected by
aconflict of interests. Srickland, 466 U.S. at 692, 104 S. Ct. at 2067. Thisconflict, however, must
be more than just a potential conflict of interest. See Cuyler v. Qullivan, 446 U.S. 335, 100 S. Ct.
1708 (1980). “An actual conflict of interest is usually defined in the context of one attorney
representing two or more parties with divergent interests.” Sate v. Tate, 925 SW.2d 548, 552
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(Tenn. Crim. App. 1995). Prejudice is presumed “if the defendant demonstrates that counsel
‘actively represented conflicting interests' and that ‘ an actual conflict of interest adversely affected
hislawyer’s performance.’” Strickland, 466 U.S. at 692, 104 S. Ct. at 2067; Nettersv. Sate, 957
S.W.2d 844, 847 (Tenn. Crim. App. 1997). To establish aclaim based upon conflict of interests, the
conflict must be actual and significant, not irrelevant or “merely hypothetical.” Howard Clifton
Kirby v. Sate, No. 03C01-9303-CR-00074, dlip op. at 4 (Tenn. Crim. App., Knoxville, Sept. 28,
1994), perm. app. denied (Tenn. 1995).

We begin our analysis by noting that the post-conviction court did not find deficient
performance based upon aconflict of interests. The court madeno finding at all relativeto aconflict
of interests apparently because the issue was not raised in the pleadings and was not addressed by
post-conviction counsdl in their arguments.® In this situation, the claim on appeal is waived.
Generally, this court does not address issues in post-conviction cases “that were not raised in the
petition or addressed in the post-conviction court.” Rickman v. Sate, 972 SW.2d 687, 691 (Tenn.
Crim. App. 1997); see Tenn. R. App. P. 36(a) (precluding appellaterelief “in contravention of the
province of thetrier of fact”).

In any event, the petitioner failed to establish that an actual and significant conflict
of interests occurred, and he has failed to cite to authority on appea that would convince us
otherwise. Whentrial counsel undertook the petitioner’ s defense by appointment, hehad previously
terminated his association with the law firm that represented the City of Alcoa His mother’'s
employment in the city manager’ s office may have signified a potential conflict, but the petitioner
failed to establish that the potential had ever ripened into an actual and significant conflict. Counsel
testified that the petitioner was aware of both connections to the City of Alcoa, and based upon
counsel’ stestimony, he believed that counsel’ sinsightsinto municipal operationswould benefit the
defense. He affirmatively denied that his associations with the municipality “bothered” him at all.

B. Fallureto Call Witnesses.

The petitioner claims that counsel performed deficiently in failing to call witnesses
who could have attested to the corruption in the Alcoa Police Department.

Waliver aside, we note that the post-conviction court did not find that trial counsel
performed deficiently in failing to call witnesses who were available. The witnesses presented by
the petitioner at the evidentiary hearing evinced knowledge that, if admissible at trial, might have
impeached Joy Hubbard' strial testimony that claims of her relationship with Wayne Chodak were
groundless. These witnesses could not have impeached Wayne Chodak because he did not testify
attrial. Nor could they haveimpeached Detective Boring, whosetrial testimony did not touch upon
his personal relationship with Joy Hubbard; evidence of a sexual relationship between Detective
Boring and Joy Hubbard would apparently have been collateral and inadmissible. See Leach, 148

3 W e acknowledge that post-conviction counsel did elicit testimony from trial counsel which provides the
factual basis for the petitioner’s appellate claims that counsel had a conflict of interests.
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SW.3d at 56. Essentially, in the evidentiary hearing, the petitioner established no corruption in the
Alcoa Police Department, except to offer clamsthat Wayne Chodak and Dale Boring lied in their
post-conviction testimony —afact not found by the post-conviction court —and that Wayne Chodak
committed a criminal offense of statutory rape some 20 years earlier and sought to cover it up —a
claim that wasleft unproven in the evidentiary hearing. We cannot see how the evidence offered at
the evidentiary hearing, if even admissible at trial, could have blossomed into poignant substantive
evidencefor thedefense. Trial counsel apparently concluded that the defense predicated upon claims
of acover-up and aconspiracy against the petitioner were untenable. Wetendto agree. Atany rate,

counsel determined not to call available witnesses, the post-conviction court failed to find deficient
performance on this point, and the record lends support to an inference that counsel made atactical

decision not to sponsor testimony inavain, if not self-destructive, attempt to establish aconspiracy.

C. Falureto Challenge Chain of Custody.

Inhisthird appellate claim of ineffective assistance, the petitioner positsthat counsel
failed to challenge the admissibility of the aluminum “crack” can. Apparently, he claims that the
evidencewasinadmissi bl e because achain-of -custody witness, Donald Hubbard, wasabsent at trial .
We cannot be certain of the specifics of this claim becausethey are not elucidated in the petitioner’s
brief. Asinthe caseof thefallureto call witnesses, thefailureto challenge the chain of custody of
evidence is mentioned only topically and is, accordingly, waived. See R. Tenn. Ct. Crim. App.
10(b).

Werecognize, however, that the post-conviction court did find that counsel performed
deficiently ontheissue of the chain of custody, and we pauseto consider what merit liesinthisissue
had it not been waived. The petitioner’s difficulty in pointing to Donald Hubbard' s absence as a
chain-of -custody witnessisthat the samewitnesswhaosetestimony could create aproblem about the
initiation of the chain of custody is aso the witness whose presence and testimony would provide
thesolution. Aswe noted above, we have no doubt that had Donald Hubbard’ sclam to have solely
found the aluminum can cometo light and had the defense contested the chain of custody, the state
would have supplemented its apparently ready-in-waiting evidence of the chain of custody by
including the provisional testimony of Donald Hubbard. Moreover, the petitioner has cited no other
potential flaws in the chain of custody, and we discern none. Although the post-conviction court
expressed concern that the chain of custody was intact based upon “trial” testimony, we recognize
that theissuewasnot joined at trial. Had it been, we surmise that the avail abl e evidence would have
warranted admission of the can.

Even if it had been held inadmissible, we believe that the post-conviction court’s

rationalefor denying post-conviction relief —that the petitioner experienced no prejudice—issound.
In our view, the state presented enough evidence of the conviction offense without the “crack” can

-15-



to create ajury question of guilt.* Based on counsel’ stestimony, the petitioner was apparently eager
to testify, and the admission of drug test results— not the admission of the aluminum can —wasthe
event that caused counsel to favor the petitioner’ stestifying. Once hetestified, the casewaslost, and
our conclusion in this respect is shared not only by trial counsel, but also by the post-conviction
judge (who was aso the tria judge) and by a panel of this court on direct appeal. The post-
conviction court concluded that not even an effective challengeto the chain of custody of the* crack”
can would have yielded a different result at trial. We agree.

I11. Conclusion.

We find no basis for reversing the post-conviction court and affirm its order.

JAMES CURWOOD WITT, JR., JUDGE

4The state admitted tape recordings in which the petitioner discussed money and drugs with Joy Hubbard.
Evidence showed that M s. Hubbard met the petitioner surreptitiously at a park and gave him $40. Later, he cameto Joy
Hubbard’ s residence, and the discussion of drugs ensued. An officer who had waited in the basement testified that he
heard the petitioner ask for an aluminum can and that aluminum canswere commonly used as devicesfor smoking crack
cocaine. An officer heard anoise that sounded like someone inhaling. The next day, the petitioner’s blood test yielded
a positive result for the presence of cocaine.
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