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OPINION

|. Background

Thefacts of this case, as devel oped at the post-conviction hearing and taken in alight most
favorable to the State, are as follows:



Petitioner was convicted of raping atwelve-year-old child. The victim wasaneighbor who
had come to Petitioner’s house to borrow some sugar. Upon entering the home, Petitioner pulled
the victim into the bathroom and proceeded to remove her shortsand underpants. Petitioner laid on
top of the victim, began touching her, and forced her to have sexual intercourse with him. The
victim was shocked and scared and consequently did not scream or fight Petitioner during the
incident. The incident lasted approximately five to ten minutes. After it was over, Petitioner
instructed the victim not to tell anyone. Thevictim, upset and crying, left Petitioner’ shouseand ran
to her own home.

Upon reaching her house, the victim told her aunt what had happened. A friend of her aunt’s
called the police and a police officer and an ambulance cameto the victim’ sresidence. Thevictim
was taken to the hospital and given a medical examination but refused to alow the doctor to
completeit. The medical record, which was not introduced at tria, shows that the victim had no
lesions, no abrasions, and no lacerations. It aso shows that the victim had a “redundant hymen,”
indicating the hymen remained intact after theincident. A rapekit was also administered and given
tothecrimelab, but was not processed because Petiti oner subsequently confessed to having sex with
the victim.

Petitioner’ sconfession wasaudio recorded by theinvestigating officer and introduced at trial .
A transcript of thetape reveal sthat Petitioner admitted to having sex with the victim, but he asserted
that the victim was the initial “aggressor.” Petitioner stated that he began having intercourse with
the victim but realized what he had done and immediately stopped. Petitioner did not testify at trial
and did not present any evidence.

Il. Post-Conviction Hearing

At the post conviction hearing, Petitioner testified that his appointed trial counsel, Laura
Hendricks, now Laura Rule, represented him for ten to eleven months. Petitioner testified that in
that time period, he met with counsel only one time. During that meeting, Ms. Rule played for
Petitioner his audiotaped confession in which he admitted to Officer Pressley that he had sexual
intercourse with a twelve-year-old child. Petitioner testified that he complained that the taped
confessionwas materially altered and requested that trial counsel havethetapetested for alterations.
Specificaly, he claimed that the questions and answers in the recorded confession had been
rearranged, making it sound as though he admitted to having actual intercourse with the child when
inreality heonly madeinitial advances but did not completetheact. Petitioner told histrial counsel
that he never told Officer Pressley that he penetrated the victimin any way. Hetold histrial counsel
that when he answered Officer Pressley’ s questions, the officer would wrap a sentence around his
answer to makeit different. Petitioner testified that Ms. Rule told him that testing the tape was not
possible. He further claimed that after his conviction, Ms. Rule informed Petitioner that the tape
could have been tested if he had paid her. The actua tape was not available at the post-conviction
hearing, and it is thus not available on appeal.



Petitioner complained that he never discussed trial strategy with Ms. Rule, other than being
told that his only option was to serve fifteen yearsin prison at (85%) eighty-five percent. The only
physical evidence Petitioner saw wasthe victim’ smedical record. Petitioner testified that hefound
the record significant because it reveal ed that the accuser had aredundant hymen. During thetrial,
heinformed his attorney that he wanted to testify regarding the taped confession and his version of
the eventsthat occurred ontheday of theincident. Petitioner admitted at the post-conviction hearing
that he was aware that his prior convictions could be used to impeach his credibility during cross-
examination, but he believed that he had done nothing wrong in this case and insisted that he be
allowed to testify. Petitioner testified that histrial counsel advised him that if he testified it might
do more to hurt his case than to help and that his testimony was not part of her strategy. Petitioner
did not testify, and he did not inform the trial court that he wanted to testify.

LauraRuletestified that she had been afull-time practicing attorney since October of 1990.
For at least the first eight years of her practice, seventy-five percent of her caseload consisted of
criminal defensework. At thetime of the post-conviction hearing, she wasthe Blount County Staff
Attorney for Legal Aid of East Tennessee. At thetime of Petitioner’strial, Ms. Rule was primarily
practicing criminal law in Knox County and throughout East Tennessee. She regularly accepted
appointmentsto represent indigent clients. Shewas appointed to represent Petitioner inthe summer
of 1998.

Ms. Ruletestified that she met with Petitioner on approximately four occasions. Shetalked
with Petitioner by telephone severa times, and talked to hiswife on adaily basis. She stated that
she met with Petitioner shortly after being appointed to represent him. She met with himagain prior
to the suppression hearing, immediately after the suppression hearing, and prior to going to trial.
Despite having heard the tape previoudly, it was only after the suppression hearing that Petitioner
first told Ms. Rule that he believed that the audiotaped confession had been altered. Prior to the
suppression hearing, Petitioner told Ms. Rule that he was intoxicated the night that he gave his
statement, and that he had no recollection at al of anything on the tape, nor would he have
voluntarily given the statement. Consequently, Ms. Rule schedul ed another meeting with Petitioner
to listen to the tape again and discuss Petitioner’ s new found knowledge of what he said during the
taped confession.

Petitioner admitted that he had confessed to sexual intercourse with thevictim. He asserted
however, that certain other statements on the tape had been taken out of context or removed.
Petitioner explained that there were missing portions of the tape in which he stated that the victim
had seduced him and that he was unaware that she was only twelve yearsold. Petitioner wanted to
have an expert test the tape to determineif it had been materially altered. Petitioner never clamed
that hiswords had been changed inside the tape. He claimed only that certain statements explaining
his conduct had been removed.

Ms. Rule explained to Petitioner that because he admitted that he had sex with atwel ve-year-

old child, it did not matter that the other statements may have been removed because those omitted
statementswere not excul patory given the nature of the crime. Shefurther explained that if thetape
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weretested and none of theomitted statementsaltered theincriminating statement, it would beworse
for Petitioner because then there could be an expert on the stand testifying that Petitioner raped the
child. Ms. Rule testified that Petitioner never denied having sex with the victim. Petitioner’s
position was always that he had sex with the victim, but she initiated the sex, and that once he
realized what he had done, heimmediately stopped. Ms. Rule denied telling Petitioner that if he had
paid her, the tape could have been tested.

Ms. Rule was notified of the victim’s medical exam and she shared the results with
Petitioner. She advised Petitioner that she did not think the report should be introduced at trial
because it contained statements which incriminated him in the rape of the victim. Ms. Rule
acknowledged that the statementsin the report were consistent with the victim’ strial testimony, but
she did not want to reinforce that information to the jury in writing. She advised Petitioner that the
victim’ sredundant hymen was insignificant because it did not prove that she had not had sex. This
was of particular importance because Petitioner had consistently maintained that the victim was
sexually active on aregular basis.

The State made offersto settle with Petitioner on more than one occasion. Ms. Ruledid not
remember the exact nature of the offers, but did recall the final offer made on the day of trial. That
offer was an agreement wherein Petitioner would plead to one count of child rape and servefifteen
years, and the second count of child rapewould be dismissed. Sheand Petitioner discussed what the
proof would show at trial and Petitioner gave a qualified acceptance. He wanted to remain out of
jail until hiswife gave birth to their child. The State would not agree to the arrangement.

Ontheday of trial, Petitioner informed Ms. Rulethat he wanted to hireanew attorney. The
new attorney was not present but Ms. Rule notified the trial court of Petitioner’s wishes and they
proceeded to trial. According to Ms. Rule, it was absolutely Petitioner’ s decision whether to take
thestand at trial. She advised Petitioner that he had an absoluteright to testify. She advised him that
if hetestified the jury would be made aware of his prior convictions. Ms. Rule told Petitioner that
the outcome of the tria would largely depend on whether the jury believed him. She also told
Petitioner that she thought his testimony would do more damage than good. Ms. Rule advised
Petitioner that she was prepared to do adirect examination if he choseto testify. Petitioner elected
not to testify. Ms. Rule obtained a private investigator to interview al the people Petitioner wanted
interviewed both for trial and for the sentencing hearing. None of the evidence recovered from these
witnesses amounted to a defense, and none of these witnessestestified at trial.

Mr. Russell Greene was appointed to represent Petitioner at his sentencing hearing, in his
motionfor new trial, and in hismotion for acquittal. Heal so started Petitioner’ sdirect appeal before
it wastaken over by Mr. Gerald Gulley. Mr. Greenetestified that he had been alicensed, practicing
attorney since 1997, and during that time his practice had been ninety-nine percent criminal defense.
Mr. Greene was appointed to represent Petitioner after the court granted Ms. Rule’'s motion to
withdraw as counsel.



Mr. Greene and Petitioner discussed threeissuesto beraised in Petitioner’ s motion for new
tria. Thefirst was an allegation by Petitioner that the foreman of thejury polluted histrial because
of a prior relationship between Petitioner and the foreman. Mr. Greene was not able to uncover
evidence to support this alegation. The second issue was in regard to a rape kit which was
administered to the victim but never processed. The district attorney at the time cited Petitioner’s
confession as the reason the rape kit was never processed. The third issue dealt with Petitioner’s
allegationsthat hisaudiotaped confession had been materially altered. It wasPetitioner’ scontention
that the tape had been spliced and his answers to certain questions had been altered.

Petitioner told Mr. Greene that the tape had been altered in that his answers were changed
and taken out of context. Petitioner also told Mr. Greene that he had been drinking and smoking
before giving his confession and that his memory wasfuzzy regarding hisanswersto the detective's
guestions. Mr. Greene gave Petitioner acopy of the transcript of the audiotaped confession and had
him mark the transcript in the areas Petitioner thought were suspect. Petitioner’s marks were
significant and Mr. Greene tried but was unable to find someone local to examine the tape for
aterations. Hefinally found someoneinlowawho could examinethetapefor approximately sixteen
hundred dollars. Mr. Green petitioned the court of criminal appeals for money to test the tape but
the court denied such an allowance. He then asked Petitioner’ s father for the money and his father
also refused. It was never possible to test the tape because Petitioner could not come up with the
money. For thisreason, the issue of the altered tape was not raised in the motion for new trial.

Mr. Gerald Gulley testified that he had been apracticing attorney since 1989, doing amixture
of civil and criminal work. From the late 1990's through 2001, he contracted with the Tennessee
Public Defender’ s Conferenceto write appellate briefsfor indigent criminal defendants. Mr. Gulley
was appointed to handle Petitioner’s appeal. Mr. Gulley spoke with Mr. Greene about the issues
raised inthe motion for new trial. He went to the Northeastern Correctional Complex to meet with
Petitioner in 2001. During the post-conviction hearing, Mr. Gulley testified that he explained to
Petitioner that the issues Petitioner could raise on direct appea were limited to those issues raised
in the motion for new trial, thus the atered tape could not be argued on appeal. He explained to
Petitioner that the best place to pursue that issue was in a post-conviction hearing. A sentencing
challenge was the only non-frivolous issue Mr. Gulley felt Petitioner could legitimately raise on
direct appeal.

[11. Standard of Review

Petitioner assertsthat trial counsel was ineffectivein that she did not investigate his claims
that the audio recorded confession was materially altered; that shedid not advise Petitioner to testify
in order to rebut the State’ s evidence; and that she failed to use the medical record which reveaded
the accuser’ s hymen remained “redundant” or intact after the incident.

To sustain a petition for post-conviction relief, a petitioner must prove his or her factual

allegations by clear and convincing evidence at an evidentiary hearing. See T.C.A. § 40-30-110(f)
(1995); Momon v. Sate, 18 SW.3d 152, 156 (Tenn. 1999). The post-conviction court’ sfindings of
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fact are conclusive on appeal unless the evidence preponderates otherwise. See State v. Burns, 6
S.W.3d 453, 461 (Tenn. 1999). Weafford thosefindingsof fact theweight of ajury verdict, and this
Court is bound by the post-conviction’s findings unless the evidence in the record preponderates
against thosefindings. See Henley v. Sate, 960 S.W.2d 572, 578 (Tenn. 1997); Alley v. Sate, 958
S.W.2d 138, 147 (Tenn. Crim. App. 1997) This Court may not reweigh or re-eval uate the evidence,
nor substitute its inferences for those drawn by the post-conviction court. See Sate v. Honeycutt,
54 SW.3d 762, 766-67 (Tenn. 2001). All questions concerning the credibility of the witnesses, the
weight and value to be given their testimony, and the factual issues raised by the evidence areto be
resolved by the trial judge, not the appellate courts. See Momon, 18 SW.3d at 156; Henley, 960
SW.2d at 578-79.

For a petitioner to successfully overturn a conviction based on ineffective assistance of
counsel, the petitioner must establish that counsel’s performance was deficient, and that the
deficiencies in performance were prejudicial and “actually had an adverse effect on the defense.”
Srickland v. Washington, 466 U.S. 668, 693, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). To be
deficient, the services rendered must be below the range of competence demanded of attorneysin
criminal cases. See Baxter v. Rose, 523 S.W.2d 930, 936-37 (Tenn. 1975). Defense counsel “must
perform at least as well as alawyer with ordinary training and skill in the criminal law and must
conscientiously protect hisclient’ sinterests, undeflected by conflicting considerations.” Beasleyv.
United Sates, 491 F.2d 687, 696 (6th Cir. 1974).

In reviewing whether counsel’ s performance was deficient, a “fair assessment of attorney
performance requires that every effort be made to eliminate the distorting effects of hindsight, to
reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the conduct from
counsel’ s perspective at thetime.” Strickland, 466 U.S. at 689. In order to establish prejudice, the
petitioner must show that a reasonable probability exists that “but for counsel’s unprofessional
errors, the result of the proceeding would have been different. A reasonable probability is
probability sufficient to undermine confidence in the outcome.” Strickland, 466 U.S. at 694.

It is unnecessary for acourt to address deficiency and prejudice in any particular order, or
even to address both if the petitioner makes an insufficient showing on either. Strickland, 466 U.S.
at 697. We review the post-conviction court’s factual findings underlying a claim of ineffective
assistance of counsel under a de novo standard with a presumption that those findings are correct,
unlessthe preponderance of the evidence establishes otherwise. Burns, 6 S.W.3d at 461. However,
the post-conviction court’ sconclusionsof law, such aswhether counsel’ sperformance was deficient
or whether that deficiency was prgjudicia, are reviewed under a de novo standard with no
presumption of correctness. Fieldsv. Sate, 40 S.W.3d 450, 456-57 (Tenn. 2001) (citationsomitted).

V. Analysis
Petitioner first claims that trial counsel was ineffective because she failed to investigate

Petitioner’ s claims that his audio confession was materialy atered. Ms. Rule testified that in her
opinion it was not the best strategy to have the tape tested. She explained that although Petitioner
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claimed some of the statements in the tape had been altered, he could not deny his statement
admitting he had sex with thevictim. Ms. Rulefurther explained that given the nature of the crime,
theallegedly altered statementswould not be mitigating in light of theadmission. Those statements
included Petitioner’ s assertionsthat he was unaware of the victim'’ sage, and that the victim actually
seduced him. It was Ms. Rul€e’ s testimony that she felt that if the tape was tested and Petitioner’s
admission wasunaltered, it would bedetrimenta to hiscaseto have an expert onthestand testifying,
in effect, that Petitioner raped the child.

After areview of the trial transcript, the post-conviction court found that only Petitioner
raised claims regarding the authenticity of the tape. The court noted that on different occasions
Petitioner told two different attorneys that he was so intoxicated that he could not remember his
confession to theinvestigating officer. The post-conviction court foundthat Ms. Rule’ sdecision not
to test the tape did not fall below the obligations of counsel as set forth in Srickland v. Washington.
The fact that Ms. Rule' strial strategy was not favorable to Petitioner is not indicative of deficient
performance. It was a strategic and tactical choice not to test the tape, and we will not attempt to
second-guess counsel’ s course of action. See State v. Martin, 627 SW.2d 139, 142 (Tenn. Crim.
App. 1981) (“This, too, isamatter of strategy, and tactics upon whichwewill not attempt to * second
guess’ counsel.”); seealso Strickland, 466 U.S. at 690. Based on our review, we conclude that the
evidence doesnot preponderate against the post-conviction court’ sfinding that trial counsel rendered
effective assistance in thisregard. Petitioner is not entitled to relief on thisissue.

Petitioner next argues that trial counsel was ineffective in not advising Petitioner to testify
in order to rebut the audio taped confession offered by the State. Petitioner contends that without
his testimony or any physical evidence to rebut the taped confession, the State' s evidence was | eft
unchallenged and the jury had no choice but to convict him. Ms. Rule testified that she told
Petitioner that it was his choice whether to testify at trial. She admitted that she told Petitioner it
would do more harm than good because it would raise issues regarding Petitioner’ s credibility due
to his prior crimina record. Ms. Rule told Petitioner that she was prepared to conduct a direct
examination if he wanted to testify. Petitioner admitted that trial counsel did not instruct him not
to testify, but that she implied that if he did testify he would be convicted. He stated that he
understood that he could testify, but thought that it wastrial counsel’ sultimate decision because she
was the attorney and knew about the law. Petitioner never informed the trial court of his desire to
testify or of any limitation trial counsel placed on hisright to testify.

The post-conviction court found insufficient proof to show that Petitioner was forcefully
denied hisright to testify. The court found the proof indicated that it was Petitioner’s choice not to
testify due to his prior criminal record. Asstated above, “questions of credibility of the witnesses,
the weight and value of the evidence, and resolution of conflictsin evidence are matters entrusted
to thetrial judge as thetrier of fact” and the post-conviction court’ s credibility determinations are
conclusive on appea unless the evidence preponderates against them. Sate v.Odom, 928 SW.2d
18, 22-23 (Tenn. 1996). The post-conviction court accredited the testimony of trial counsel. The
evidence in the record does not preponderate against the post-conviction court’s credibility
determination. The petitioner has not proven by clear and convincing evidence that Ms. Rule was
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ineffective by denying him the right to testify on his own behalf. We parenthetically note that
Petitioner’ s trial occurred in April of 1999, prior to the release of the decision in Momon v. Sate,
whichrequiresajury-out hearing, on therecord, indicating that Petitioner knowingly and voluntarily
waives his fundamental constitutional right to testify. Momon v. State, 18 SW.3d 152, 161-62.

Finally, Petitioner claims that trial counsel was ineffective in that she did not use the
available medical record which revealed that the victim had a redundant hymen after the incident.
Petitioner assertsthat the redundant hymen would have served ascorroborativeevidencetohisclam
that he did not penetrate the victim. Ms. Rule asserted that she did not use the medica record
becauseit contai ned statementsincriminating Petitioner intherape of thevictim. Sheaso explained
that a redundant hymen is not conclusive as to whether a woman has had sex. Additionally,
Petitioner had consi stently maintai ned that thevictim was sexually activeand he never denied having
sexual intercourse with thevictim. Ms. Rulereasoned that it would be more detrimental to givethe
jury a sheet of paper which contained written statements from the victim that she was raped by
Petitioner, than to withhold the fact of theredundant hymen. Ms. Ruletestified that she did not want
to give the jury something that would enforce Petitioner’s guilt upon the jury.

The post-conviction court, by itsfinding of effective assistance of counsel, implicitly found
that the decision to withhold the medical record from evidence was not indicative of deficient
performance by trial counsel. Again, it was a reasoned, strategic decision, and one Ms. Rule
undertook in an apparent effort to protect Petitioner’s interests. She declined to use the medical
record as evidence in an effort to prevent giving the jury written evidence confirming Petitioner’s
guilt. Such atactical decision will not be second-guessed or undermined by this Court. See Sate
v. Martin, 627 SW.2d at 142. Assuch, wefind that the evidence does not preponderate against the
post-conviction court’ sfindingsthat Ms. Rulewas not ineffectivein failing tointroduce the medical
record into evidence.

CONCLUSION

We conclude the evidence presented by Petitioner does not preponderate against the post-
conviction’s finding that trial counsel’ s performance was not deficient and did not fail to comply
with the obligations of counsel under Strickland v. Washington. Accordingly, the judgment of the
post-conviction court is affirmed.

THOMAST. WOODALL, JUDGE



