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OPINION
|. Background

Petitioner was convicted of first degree felony murder and especially aggravated robbery.
He was sentenced to death for the murder conviction and twenty yearsfor the especially aggravated
robbery conviction, and thetria court ordered the sentencesto be served consecutively. On appeal,
this Court affirmed Petitioner’ s convictions and his sentence for his especially aggravated robbery
conviction, but reversed his sentence for felony murder and remanded for anew sentencing hearing.
Sate v. Fredrick Sedge, No. 02C01-9504-CR-00089, 1997 WL 730245 (Tenn. Crim. App., a
Jackson, Nov. 25, 1997), aff’d 15 S.W.3d 93 (Tenn. 2000). Following asecond sentencing hearing,
Petitioner was sentenced to life imprisonment for the murder conviction, and the life sentence was
ordered to be served consecutively to the original twenty-year sentence for especially aggravated



robbery. This Court affirmed the sentence imposed by thetrial court on remand. Satev. Fredrick
Sedge, N0.W2001-02402-CCA-R3-CD, 2003 WL 57313 (Tenn. Crim. App., a Jackson, Jan. 6,
2003).

The facts surrounding Petitioner’ s convictions were summarized by this Court as follows:

Theevidence presented at trial established that the victim, Johnny Harris, waskilled
in Memphis, Tennessee, on the evening of December 10, 1991. Dr. O'Brian C.
Smith, Assistant Medical Examiner for Shelby County, performed the autopsy onthe
body the following morning. The autopsy revealed two gunshot wound tracks
completely through the body. One bullet entered the left back, went through the
heart, and came out of the chest. The other was in the back of the left knee, and it
came out just below the kneecap.

Dr. Smith testified that the wounds were distant wounds, that is, the gun was shot
from more than two feet away from the victim. Dr. Smith could not determine
exactly how far away the victim was from the gun, but there was no powder residue
on the victim's hands, which he said would tend to indicate the victim did not grab
the gun when it was discharged.

The bullet that entered the back and went through the heart caused the death. Dr.
Smith testified that the wound to the knee was consistent with a person whose leg
wasinarunning motion when it was hit. He also testified that the bullet track in the
back was consistent with a person bending forward, as in a running position.
However, Dr. Smith acknowledged that the bullet tracks could also indicate that the
shooter was positioned on alower plane than the victim when the gun was fired.

Officer SandraD. Palmer of the Memphis Police Department was thefirst officer at
the scene, an apartment complex on 2240 Union Avenue. She received a dispatch
and arrived at 10:57 p.m. Officer Palmer testified she saw awhitemalelyingon his
back, face up, pockets turned inside out, and bleeding from the chest area. The
victim lived in apartment 19, but the body was lying in front of apartment 21. The
victim's car was parked in front of apartment 19, and on the ground next to the car
onthedriver's side were some of the victim's personal belongings. Thereisan dley
that runs parallel to the front of the apartment building, between the alley and the
building are the parking spaces. Each apartment has two adjacent doors leading
inside.

Officer Palmer saw no blood or shell casingsin the area between the body and the
items on the ground next to the car. The only blood she saw was on the ground next
to the victim.



Officer DanaStine of the M emphisPolice Department wasthe patrol man responsible
for the collection and preservation of the evidence at the scene. He took photos,
dusted for prints, drew sketches, and collected and tagged the victim's personal
belongings that were retrieved from the parking lot next to the driver's side of the
victim's car and from the front seat of the car. Officer Stine recovered fingerprints
from the victim'swallet and box cutter, but he was unable to get any printsfrom the
victim's car. Officer Stine testified that because the victim's pants pockets were
turned inside out, "it kind of appeared like he had to clean out his pockets or
something likethat." Thevictim did, however, haveagold necklace visibly hanging
around his neck.

Officer Stinefound four distinct bullet holesin thetwo doorsleading into apartment
21, but he could only find three of the bullets. One spent bullet wasstill in one of the
holes, while the two other bullets were inside the apartment, one in a mattress and
oneinawall. Hetestified that both bulletsfoundinsidethe apartment weretraveling
in an upward direction before they cameto rest. He could not, however, determine
the direction of travel of the bullet found in the outside door.

Officer Stine also took measurements of the scene. The victim's body was thirty-
three feet away from the items found next to the car. Thereis a sixteen-inch rise
from the ground level of the parking lot to the porch in front of apartment 21 where
the body waslying. Thealley isabout thirty feet from the front of the building, and
the alley has about a two-foot incline to the parking lot.

The State called three witnesses who were living in the apartment complex on the
night of the murder. Thefirst, JamesFalls, lived in apartment 21. Mr. Fallstestified
that he heard gunfire around 10:45 p.m. At first, he thought it was a car backfiring,
but then he saw the bullets come through his apartment doors. Mr. Fallstestified that
he went to the floor and yelled to his wife to get onto the floor. He crawled to the
kitchen and called 911. He testified that he did not look outside until the police
arrived, but when he did look, he saw the victim lying on his front porch.

Clifford Anderson, another apartment resident, testified that he was on the Union
Avenueside of thecomplex heading towardsaconvenience storeat about 10:45 p.m.
when he heard gunshots coming from therear of thebuilding. Mr. Anderson testified
that he saw aman standing on a second floor bal cony of the apartment building and
thought that he might have been involved, but he did not see anything in his hands.
Mr. Anderson then saw what appeared to beamalewith along black or brown trench
coat and a short Afro or hat running in the alley behind the building towards
Edgewood. He did not see the man carrying anything in his hands.

After he saw this man running, Mr. Anderson testified that he saw an early 1970's
model blue Buick containing two or three people drive down Edgewood and make
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aleft heading east onto Union Avenue. He said that he saw the car moments after
he saw the person running down the alley, and that the timing of the eventsled him
to believe that the person he saw running had possibly gotten into the car. The car
appeared to drive off at anormal rate of speed. After the car drove away, he caled
the police.

Darrell Hubbard lived on the second floor in apartment 44. He testified that on the
night of the murder he heard five gunshots: first there was one, then apause, then the
other four wererapid. Mr. Hubbard looked out of hiswindow and saw aperson with
white shoes, black pants, and a long black coat, with his hands in his pockets,
running down thealley towards Edgewood. Mr. Hubbard testified he saw the person's
face when the person appeared to be startled by something in the alley and turned
around and looked back in Mr. Hubbard's general direction. Mr. Hubbard was about
twenty to thirty feet away from the person. When he talked to the police that night,
hetold them that it appeared the person had a stocking on his head and that he would
be able to identify the person if he were wearing the same clothes as he had on that
night. Atthetrial, however, hetestified that it appeared that night like the person had
on astocking because hewas|ooking at the person through the screen in hiswindow.
Whileon thewitnessstand, Mr. Hubbard i dentified the defendant asthe personinthe

aley.

On December 18, 1991, the defendant gave a statement to the police concerning the
murder of Mr. Harris. Sergeant Richard David Roleson and Sergeant Ronald F.
Wilkinson both advised the defendant of his rights before conducting the interview.
Sergeant Wilkinson said that the defendant understood his rights, signed a waiver
form, and agreed to answer questions from the officers. He aso testified that at the
time of the interview, the defendant seemed alert and did not appear to be under the
influence of any narcotics or alcohol.

The following is a summation of the statement the defendant gave to Sergeants
Wilkinson and Free of the Memphis Police Department:

The defendant admitted to shooting someonewith arevolver in some
apartment complex on December 10, 1991. When asked why he shot
the person, the defendant stated that the man grabbed his gun and he
was scared. He admitted he wasin the process of robbing the victim
when he shot him.

Thedefendant was at afriend's apartment with two other individuals,
Antonio Crawford and Alex Bumpus, when thethree of them decided
to borrow afriend's Buick and go out and rob somebody in the mid-
town area. They spotted an old man, about 5'6" tall, coming out of
the Mega Market and trailed him to his apartment.

-4-



When they arrived at the man's apartment building, the defendant got
the gun from Crawford in the front seat, got out of the car, and
followed the man into an alley. The defendant was wearing
Crawford'slong black coat. He was holding the gun downto hisside
and approached the man and told the man to give him all his money.
The man gavethe defendant hishillfold. The billfold contained only
six or seven dollarsand some sort of badge. The defendant asked the
man if he was a cop or something, but the man just stood there
without speaking. The defendant then went through the man's
pockets, saying "thisain't all the money you got, | know it ain't."

While he was going through the pockets with his right hand, he held
thegunin hisleft hand. The defendant kept asking the man if he had
more money, but the man still did not say anything. After he
searched the pockets, the defendant patted the man's clothing. The
man then grabbed the gun and the gun went off. The defendant did
not know if the man was hit.

Thedefendant walked away and saw that the man wasfollowing him,
so the defendant shot away from him to scare him off. He thinks he
fired the gun three or four times. The defendant then took off
running. The defendant stated, "1 thought | was shooting away from
him, and | must have hit him, | didn't see nothing, to make sure he
don't follow me." When he got back in the car, he gave the gun back
to Crawford. The other two individuals asked whether he shot the
guy. The defendant replied he did not know, but hoped he did not.

The defendant stated that he did not tell anyone else about the
shooting, but stated that Crawford and Bumpustold their cousin Lisa
they had robbed some old man, the defendant fired the gun, but they
did not know whether theman washit. The defendant al so stated that
he had robbed about four or five other people in Memphis. Finaly,
the defendant stated he was not trying to shoot the old man and heis
sorry the man died.

The 1977 blue Buick the defendant and the other two were using on the night of the
murder belonged to Davey Weeks. Kimberly Farmer borrowed the car from Mr.
Weeksand then allowed Crawford, Bumpus, and the defendant to useit that evening.
Ms. Farmer testified that the defendant was wearing black jeans and a long black
coat, and that he had a gun in his coat pocket when they went out. She further
testified that she saw the three men return no later than 11:00 p.m. that evening.
When the three men returned, she overheard the defendant say, "he don't need his
business discussed with no bitch and everybody needed to shut up before he killed
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everybody that's conversating about him." Ms. Farmer also testified that the
defendant said he would kill whoever snitched to the police about him. Ms. Farmer
testified that when she talked to the defendant severa days afterwards about the
police looking for him, the defendant's reaction was normal; he did not care.

Nick A. Dodys, the victim's nephew, testified on behalf of the state. Histestimony
consisted only of persona information about the victim. The victim was 64 years
old, about 5'6" tal, and in excellent health. He was retired from the restaurant
business, and at the time of his death worked part-time as a butcher at a Mega
Market. At one time he also worked in vehicle storage for the Memphis Police
Department. The victim lived with and took care of his mother, and after her death
helived done. Mr. Dodystestified that he and his mother, the victim's sister, would
talk to the victim about twice a day, including the afternoon of the day of his death.
Mr. Dodys testified that he attended his uncle's funeral.

Sedge, 1997 WL 730245, at * 1-4.
II. Post-Conviction Hearing

Petitioner testified that hewas eighteen-years-old at thetime of hisarrest. Hesaid hisfamily
retained histria counsel to represent him as soon as he was arrested. Petitioner said that when he
first met with his counsel, he handed Petitioner a piece of paper to sign. Petitioner said that he
thought the paper had to do with counsel’ srepresentation, but was actually aform waiving hisright
to apreliminary hearing. Petitioner said that he did not learn that the State was seeking the death
penalty until about ayear after his arrest.

Petitioner said that he did not meet with his counsel more than four times before trial, and
each meeting was less than fifteen minuteslong. Petitioner said that he did not have any indication
in hisfilesthat counsel had interviewed any of the State’ s witnesses, and counsel did not interview
any of hisfamily members. Petitioner said that counsel did not discuss possible defenses and trial
strategy during their meetings, but only urged Petitioner to accept the State’ s offer of alife sentence
in exchange for apleaof guilty. Petitioner said that his counsel did not request the appointment of
co-counsel to assist him. Petitioner asked counsel why there were two prosecutors and only “one
of us,” and counsel told Petitioner “he had it covered.”

Petitioner said that he asked his counsel to file a motion to suppress his statement to the
police. Petitioner said that he asked for an attorney during the interview, but his request was not
granted. Instead, the police officers called his mother. Petitioner said that he was coerced into
giving hisstatement. Petitioner conceded that histrial counsel filed amotion to suppress, but hesaid
thetrial court never conducted a suppression hearing. Histrial counsel just told him, “It ain’t going
to happen.”



On cross-examination, Petitioner said that he had heard that the police werelooking for him
after the offense. Officersarrived at his cousin’s house and pointed their guns at Petitioner until he
was handcuffed. Petitioner said that he was handcuffed during the interview. The police officers
told him his*chances of going to the electric chair wereincreasing.” Petitioner said that one officer
hit him in the face with atelephone book. Petitioner said that he thought he would die if he did not
confess.

Petitioner said that his counsel did not provide him with any copies of the State’ sdiscovery.
Petitioner said that he only discussed whether or not he would testify on the morning of trial.
Petitioner also said that counsel did not request amental evaluation beforetria, failed to discusshis
co-defendants’ testimony, failed to ask for an instruction on the lesser included offenses of felony
murder, and failed to challengethetrial court’ sinstruction to thejury onthe definition of reasonable
doubt.

Petitioner’ s trial counsel testified that he had been practicing law about thirty seven years,
and had handled between fifteen and twenty murder cases. Counsel had represented Petitioner on
an unrelated aggravated robbery charge prior to the murder charge. He said that counsel for
Petitioner’s co-defendants, as well as the State, shared discovery information and the witnesses
statements with him. Counsel visited the scene of the crime to check out the lighting in the aley
since the offenses occurred at nighttime. Counsel was unaware of any potential defense witnesses.
He said that he did not consider having asecond attorney to assist him at trial, and did the necessary
work himself even if one had been available. Counsel said it was his understanding that a second
trial lawyer was not required at the time of Petitioner’strial.

Counsel said that he and Petitioner spoke several times before trial. Each meeting lasted
between fifteen minutes and one hour. Counsel conceded that he probably had not spent a
significant amount of time interviewing Petitioner’s family members. Counsel believed it wasin
Petitioner’ s best interest to enter apleaof guilty based on the State' s evidence, but said that it was
Petitioner’ s decision as to whether or not to proceed to trial. A mental evaluation was conducted
prior to trial, and Petitioner was found competent to stand trial.

Counsel said that he did file a “boilerplate” motion to suppress, but he did not pursue a
suppression hearing because he actually wanted the statement read to thejury. Petitioner’ s defense
rested on his claim that he shot the victim accidentally, and his statement was necessary to support
that defense. Without the statement, counsel believed they would have no defense at all.

Counsel said that hedid not challenge Mr. Hubbard’ sidentification testimony in great detail
during the trial, because he did not want to open the door to Mr. Hubbard's background. Mr.
Hubbard was aformer Viet Nam veteran who had been deployed in reconnaissance missions and
thus trained in the area of the identification of suspects. He did, however, bring out during cross-
examination the fact that Mr. Hubbard initially told the police he could only identify the victim’s
assailant if the assailant were wearing the same clothes.



On cross-examination, counsel conceded that the State did not disclose the name of one
potential witness. It was his understanding, however, that this witness would testify that he saw
Petitioner and hisco-defendantsfollowing another manfroman ATM to theman’ sapartment shortly
before the offenses, and this testimony would not have helped Petitioner’ s case.

Counsel said that Petitioner had never told him that one of the officers struck him with a
telephone book during hisinterview. Counsel said if he had any indication that physical force had
been used during the interview that culminated in Petitioner’ s statement, he would have pursued a
motionto suppress. Counsel denied that the State did not have acasewithout Petitioner’ sstatement.

At the conclusion of the post-conviction hearing, the trial court found, “that the advice
rendered and the services rendered by the defense counsel [were] within the range of competency
demanded by an attorney inacriminal case,” andthat even if counsel had pursued adifferent strategy
or conducted hisinvestigation in adifferent manner, the outcome of Petitioner’ strial would not have
been affected based on the strength of the State’s evidence. The trial court accordingly denied
Petitioner’ s request for post-conviction relief.

1. Standard of Review

In his appeal, Petitioner alleges that his trial counsel rendered ineffective assistance of
counsel. A petitioner seeking post-conviction relief must establish his alegations by clear and
convincing evidence. Tenn. Code Ann. 8§ 40-30-110(f) (2003). However, the trial court’s
application of thelaw to thefactsisreviewed de novo, without a presumption of correctness. Fields
v. Sate, 40 S.W.3d 450, 458 (Tenn. 2001). A claim that counsel rendered ineffective assistanceis
amixed question of fact and law and therefore al so subject to de novo review. 1d.; Burns, 6 SW.3d
at 461.

When a petitioner seeks post-conviction relief on the basis of ineffective assistance of
counsel, he must establish that counsel’s performance fell below “the range of competence
demanded of attorneysin criminal cases.” Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). In
addition, he must show that counsel’s ineffective performance actually adversely impacted his
defense. Strickland v. Washington, 466 U.S. 668, 693, 104 S. Ct. 2052, 2067, 80 L. Ed. 2d 674
(1984). Inreviewing counsel’ s performance, the distortions of hindsight must be avoided, and this
Court will not second-guess counsel’s decisions regarding trial strategies and tactics. Hellard v.
Sate, 629 SW.2d 4, 9 (Tenn. 1982). The reviewing court, therefore, should not conclude that a
particular act or omission by counsel isunreasonable merely because the strategy was unsuccessful .
Strickland, 466 U.S. at 689, 104 S. Ct. at 2065. Rather, counsel’s alleged errors should be judged
from counsdl’s perspective at the point of time they were made in light of all the facts and
circumstances at that time. Id. at 690, 104 S. Ct. at 2066.

A petitioner must satisfy both prongs of the Strickland test before he or she may prevail on

aclam of ineffective assistance of counsel. See Henleyv. Sate, 960 S.W.2d 572, 580 (Tenn. 1997).
That is, a petitioner must not only show that his counsel’s performance fell below acceptable
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standards, but that such performance was prejudicial to the petitioner. 1d. Failure to satisfy either
prong will result in the denial of relief. 1d. Accordingly, this Court need not address one of the
components if the petitioner fails to establish the other. Strickland, 466 U.S. at 697, 104 S. Ct. at
20609.

[11. Failureto Suppress Petitioner’s Statement

Petitioner argues that his statement was unknowingly and involuntarily made because he
unequivocally requested an attorney during the interview, and he was coerced into giving his
statement. Petitioner contendsthat it isnot clear from therecord that hewasread hisMiranda rights
or that he waived those rights. Accordingly, Petitioner argues that his trial counsel’s failure to
pursue the suppression of his statement was deficient conduct. Moreover, Petitioner contends that
he was pregjudiced by counsel’ somission to actively pursue suppression of his statement because he
would not have been convicted of felony murder if his statement had been suppressed.

The trial court found that counsel’s decision not to pursue suppression of Petitioner’s
statement was atrial strategy based on the State’ sevidence. Thetrial court specificaly found “that
[Petitioner] waswell aware of hisright to testify and determine[d] he did not want to take the stand
in the guilt stage of thetrial.” Thetrial court said, “[s]ince [Petitioner] had chose[n] not to testify,
the strategy was not to object to the confession being admitted into evidencein order for the jury to
hear [Petitioner’s] contention that the actual shooting was an accident.” Thetria court observed
that, in hindsight, the decision might “not have been the best courseto take, but it would appear that
[Petitioner] had nothing else to present to the jury.” By its finding, the trial court implicitly
concluded that Petitioner’ s post-conviction testimony was not credibleregarding the use of physical
force during the interrogation.

Officer Ronald Wilkerson with the Memphis Police Department testified at trial that
Petitioner’ interview began at 1:40 p.m. and concluded at 6:29 p.m. Officer Wilkerson testified that
Petitioner was read his Mirandarights before the interview commenced, and Petitioner said that he
understood his rights. Petitioner said that he wanted to make a statement, and he signed a waiver
of hisrights. Officer Wilkerson said that if Petitioner had given any indication that he did not want
to talk the interview would have ceased. Other than Petitioner’ s allegations at the post-conviction
hearing, there is no evidence to support a finding that Petitioner’s statement was involuntarily
entered into.

Trial counsdl testified that, as part of the defense’ strial strategy, he decided not to object to
the introduction of Petitioner’s statement because it was the only way to place before the jury
Petitioner’ s contention that the shooting was accidental. At trial, Mr. Anderson testified that he
heard gunshotsaround 10:45 p.m. on the night of the offenses, and then saw amalewith ashort Afro
or hat and wearing along, dark trench coat running down the alley toward Edgewood. Hethen saw
a 1970's model, blue Buick drive down Edgewood and turn left on Union Avenue. Mr. Hubbard
heard gunshots and saw a person wearing along, black coat run down the alley toward Edgewood.
Mr. Hubbard saw the runner’ s face when he looked back in Mr. Hubbard’ sdirection, and identified
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Petitioner as the man running down the alley. Ms. Farmer said that she loaned Mr. Weeks' 1977
blue Buick to Petitioner and his co-defendants on the night of the offenses. She said that Petitioner
was wearing along, black coat and was carrying agun. Petitioner and the co-defendants returned
to Ms. Farmer’ s apartment around 11:00 p.m. that evening. Petitioner said he would kill whoever
“snitched” to the police about him.

Petitioner “is not entitled to the benefit of hindsight, may not second-guess a reasonably
based tria strategy by his counsel, and cannot criticize a sound, but unsuccessful, tactical decision
made during the course of the proceedings.” Adkinsv. Sate, 911 SW.2d 334, 347 (Tenn. Crim.
App. 1994) (citing State v. Martin, 627 SW.2d 139, 142 (Tenn. Crim. App. 1981)). Based on the
evidence presented at trial, we conclude that the evidence does not preponderate against the trial
court’ s finding that counsel’ s decision to not press the suppression of Petitioner’s statement was a
tactical decision based on adequate information and preparation. Moreover, even if Petitioner’s
statement had been suppressed, the State’s case-in-chief would still include the testimony of the
various State witnesses at trial placing Petitioner alone in the alley after the sounds of gunfire were
heard, wearing along trench coat, armed with agun, and running toward a blue Buick driven by the
co-defendants. Accordingly, we concludethat evenif counsel’ schoiceof trial strategieswas not the
best course to take, Petitioner has failed to show that a different trial strategy would have affected
the outcome of thetrial. Petitioner is not entitled to relief on thisissue.

Petitioner contends that counsel did not investigate his case, interview any of the State’s
witnesses, or identify potential defense witnesses. Petitioner arguesthat counsel wasineffectivein
hisrepresentation for failing to request the appoi ntment of second counsel to assist himinthe capital
case.

Petitioner does not identify the defense witnesses he contends should have been called, nor
does he suggest the scope of these witnesses' testimony. When a petitioner contends that his trial
counsel failed to discover, interview, or present witnessesin support of his defense, these witnesses
should be presented by the petitioner at theevidentiary hearing. Blackv. State, 794 SW.2d 752, 757
(Tenn. Crim. App. 1990). Thisis generally the only way to show that the failure to identify or
interview witnesses resulted in the denia of evidence which prejudiced the petitioner. Seeid. We
conclude that Petitioner hasfailed to demonstrate deficient performance by his attorney or that any
deficiency prejudiced his case.

Counsel testified that heinvestigated the crime sceneto determinetheamount of il lumination
inthe alley where the offenses occurred. He obtained and reviewed all of thewitnesses' statements
from either the co-defendants’ counsdl or the prosecutor. He cross-examined Mr. Hubbard at trial
concerning the inconsistencies in hisfirst statement and his testimony at trial. The evidence does
not preponderate against thetrial court’ sfinding that counsel met with Petitioner asufficient amount
of timeto understand Petitioner’ s contentions as to what occurred at the scene of the crime and had
adequately prepared for Petitioner’s case.
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Petitioner argues that counsel’ s decision to represent Petitioner in a death penalty case by
himself was deficient and that Petitioner had the right to be represented by two attorneys.
Petitioner’ s contention is based on Rule 13(b) of the Tennessee Rules of the Supreme Court which,
at thetime of Petitioner’strial, extended to thetria court the discretion to appoint two attorneysto
represent an indigent defendant when the State sought the death penalty. See Brimmer v. Sate, 29
SW.3d 497, 502 n.1 (Tenn. Crim. App. 1998).

Rule 13 setsforth the® qualificationsand proceduresfor the appointment, compensation, and
payment of reasonable litigation expenses of competent counsel for indigent defendants in capital
and non-capital . . . proceeding[s] in which a defendant has a statutory or constitutional right to
appointed counsel.” Tenn. R. Sup. Ct. 13(a). The record does not contain any indication that
Petitioner informed thetrial court that hewasfinancially unableto hire counsel, and the record does
not contain an order declaring Petitioner indigent at thetime of trial. See Tenn. Code Ann. 8 40-14-
202(b). On the contrary, both Petitioner and his counsel testified that Petitioner’s family retained
histrial counsel to represent him soon after his arrest. Petitioner has thus not shown that he was
eligible for the appointment of a second attorney by the trial court to assist him at trial. Even if
Petitioner was eligible for appointed counsel, see Sate v. Sephen John Abbott, No. 01C01-9607-
CC-00293, 1996 WL 411645 (Tenn. Crim. App., at Nashville, July 24, 1996), no perm. to appeal
filed, the appointment of second counsel was discretionary with thetrial court. Petitioner failed to
show either that counsel’s conduct was deficient by not requesting the appointment of additional
counsel or that he suffered prejudice thereby.

CONCLUSION

Based on theforegoing, we concludethat the evidence does not preponderate against thetrial
court’s finding that counsel’s performance fell within the range of competence demanded of
attorneysin criminal cases. Furthermore, the evidence doesnot preponderateagainst thetrial court’s
finding that Petitioner suffered no prgudice. Accordingly, weaffirm thejudgment of thetrial court.

THOMAST. WOODALL, JUDGE
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