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OPINION

|. Facts

This case arises out of an attempted aggravated robbery that occurred on March 23, 2002.
For thiscrime, the Defendant wasindicted by a Shel by County Grand Jury on one count of attempted
aggravated robbery and one count of being a convicted felon in possession of a handgun. At the
Defendant’ strial, the following evidence was presented: Terry Thomastestified that, on March 23,
2002, at 8:00 or 8:30a.m. hewasat astore called Lou’ smarket. He said that he used the phone, and,
as he was returning from using the phone, he heard someone calling him by his nickname, “Red.”
He said that he looked around, and the he saw the Defendant “runup on him.” Thomastestified that
the Defendant then pulled out agun and said, “B**** | give me your money” while sticking hishand



inThomas' pocket. Thomas* snatched” the Defendant’ shand out of his pocket and opened the door
tohiscar. Ashewasgettingin the car, the Defendant hit him on the bridge of hisnose with the gun,
breaking his nose. Thomas described the gun as silver and gray and said the gun was “two-toned.”
He guessed that the gun was an automatic that was either a nine millimeter of forty caliber Glock.
Thomas said that the Defendant never got his wallet.

Thomas said that, after the Defendant hit him in he nose with hisgun, the Defendant ran and
jumped into another car that wasasmall light brown or gray four-door sedan, like a Chevy Malibu
or a Taurus. Thomas said that awoman, Annie Smith, wasin his car when he jumped in, and she
spotted the police ashort distance away. He said that they went to the police and reported what had
happened, and the police called an ambulance and treated his nose. Thomas said that he followed
the policewhen they attempted to find the Defendant, and Smith spotted the Defendant standing near
his car on aside street. He said that he caught up with the police and told them that he had spotted
the Defendant, and they went back to where the Defendant had seen. By thetime they got there, the
Defendant had gotten back inside his car, and he was sitting in the passenger’s seat. Thomas said
that the officersthen arrested the Defendant and |ooked under hisfront seat. They found agun, and
Thomas recognized the gun as the same one that was pointed at him earlier.

On cross-examination, Thomas testified that he parked slanted from the phone when he
parked to make a phone call at Lou’s market that morning. He said that the person that called his
nickname looked like they were across the street, and he turned around. He said that he had never
seen he Defendant before, but hewaited for him thinking that the Defendant knew him. Thomaswas
beginning to get back into his car when the Defendant got within one or two feet of him, and the
Defendant asked for Thomas' money. Thomas admitted that, in the statement he gave to police on
the morning of thisincident, he told them that the Defendant approached him before he used the
phone, grabbed him and said, “B****, com here,” and then hit him with a pistol and attempted to
takehiswallet. Thomasadmitted that he had previously pled guilty to theft of property valued under
$500 on April 4, 1997, and he also previously pled guilty to the charge of robbery on January 21,
1994.

On redirect examination, Thomas said that the Defendant was wearing black pants, a gray
shirt, and white tennis shoes on the day of thisincident. He said that he identified a photograph of
the Defendant for police.

Tom Warrick, an officer with the Memphis Police Department, testified that, on March 23,
2002, he was working when he got flagged down at around 8:30 am. by the victim of arobbery. He
said that thevictim, Thomas, told him that he had been robbed, gave him adescription of thevehicle
and individual involved, and pointed him out from across the street. Officer Warrick said that he
and his partner took the Defendant into custody and patted him down. The officer said that the
Defendant was sitting in the passenger’ s seat, and the officer looked in the glove box, which was
near where the Defendant was sitting, for agun. He said that he found aloaded Ruger, automatic,
nine millimeter gun in the glove box that was black and silver. Officer Warrick said that Thomas
was bleeding pretty profusely from his nose, and his nose looked like it had been broken.



On cross-examination, the officer said that there was no one else in the car with the
Defendant when hewas arrested. Hesaid that the Defendant was sitting in the passenger seat of his
car, which was parked in a parking lot across the street form Lou’s market. The officer said that,
when he took the Defendant into custody, the officer and his partner were the only other people
present. Officer Warrick said that he did not call for an ambulance between the time the victim
flagged him down and when he apprehended the Defendant.

Kimberly Tanzy, acrimina court clerk, testified that, in 1996, the Defendant pled guilty to
the unlawful possession of a controlled substance with the intent to sell or deliver it, which isa
felony.

Based upon thisevidence, thejury convicted the Defendant of attempted aggravated robbery
and of being afelon in possession of a handgun.

1. Analysis

On appedl, the Defendant asserts that the evidence is insufficient to sustain either of his
convictions because they are based upon a sole eyewitness. When an accused challenges the
sufficiency of theevidence, thisCourt’ sstandard of review iswhether, after considering theevidence
inthelight most favorableto the prosecution, any rational trier of fact could havefound the essential
elements of the crime beyond a reasonable doubt. Tenn. R. App. P.13(e); State v. Goodwin, 143
SW.3d 771, 775 (Tenn. 2004) (citing State v. Reid, 91 SW.3d 247, 276 (Tenn. 2002)). Thisrule
appliestofindingsof guilt based uponthedirect evidence, circumstantial evidence, or acombination
of both direct and circumstantial evidence. State v. Pendergrass, 13 SW.3d 389, 392-93 (Tenn.
Crim. App. 1999).

In determining the sufficiency of the evidence, this Court should not re-weigh or re-evaluate
the evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor those drawn by thetrier of fact fromtheevidence. Statev. Buggs,
995 SW.2d 102, 105 (Tenn. 1999); Liakasv. State, 286 S.W.2d 856, 859 (Tenn. 1956). Questions
concerning the credibility of the witnesses, the weight and value of the evidence, and al factual
issuesraised by the evidence areresolved by thetrier of fact. Liakas, 286 S.W.2d at 859. ThisCourt
must afford the State of Tennessee the strongest |egitimate view of the evidence contained in the
record, aswell asall reasonabl e inferences which may be drawn from the evidence. Goodwin, 143
SW.3d at 775 (citing State v. Smith, 24 SW.3d 274, 279 (Tenn. 2000). It iswell-settled law in
Tennessee that “the testimony of avictim, by itself, is sufficient to support aconviction.” Statev.
Strickland, 885 S.\W.2d 85, 87 (Tenn. Crim. App. 1993); State v. Williams, 623 S.wW.2d 118, 120
(Tenn. Crim. App. 1981). Becauseaverdict of guilt against a defendant removes the presumption
of innocence and raises apresumption of guilt, the convicted defendant bearsthe burden of showing
that the evidence was legally insufficient to sustain aguilty verdict. 1d.; see Statev. Carruthers, 35
S.W.3d 516, 557-58 (Tenn. 2000).




To convict the Defendant of aggravated robbery, the State was required to prove that the
Defendant “ intentionally or knowingly took the property of another by violenceof putting the person
infear” and that this was * accomplished with a deadly weapon.” Tenn. Code Ann. §8 39-13-401,-
402 (2003). To convict the defendant of the attempted aggravated robbery offenses, the State was
required to prove that the defendant:

(1) intentionally engaged in action or caused aresult that would constitute an offense
if the circumstances surrounding the conduct were asthe person believed them to be;
(2) acted with intent to cause aresult that is an element of the offense, and believed
the conduct will causetheresult without further conduct on hispart; or (3) acted with
intent to complete a course of action or cause a result that would constitute the
offense, under the circumstances surrounding the conduct as the person believed
them to be, and the conduct constituted a substantial step toward commission of the
offense.

Tenn. Code Ann. § 39-12-101 (2003).

In the case under submission, the evidence, when viewed in the light most favorable to the
State is sufficient to support the Defendant’ s conviction for attempted aggravated robbery. The
evidence showsthat the Defendant approached the victim and asked the victim to give him all of the
victim’smoney. When the victim refused, the Defendant brandished atwo-toned silver and gray 9
millimeter gun, and he used that gun to break the victim’snose. The victim saw the Defendant get
into abrown or gray four-door sedan, like a Chevy Malibu or aTaurus. The victim flagged down
police, who arrested the Defendant while he was sitting in the passenger’s seat of a four-door
Chevrolet. A brief search for reasons officer safety, revealed a two-toned, black and silver, 9
millimeter gun in the glove box. Thisevidence is sufficient to sustain the Defendant’ s conviction
for attempted aggravated robbery.

The Defendant also contends that the evidence is insufficient to support his conviction for
being afelon in the unlawful possession of a handgun. In order to establish the crime of being a
felon in the unlawful possession of a handgun, the State must prove, pursuant to Tennessee Code
Annotated section 39-17-1307 (2003), that: (1) the Defendant possessed a handgun; and (2) was
previously “convicted of afelony drug offense.” Tenn. Code Ann. 8§ 39-17-1307(b)(1)(B). There
is no dispute that the Defendant was convicted of possession with intent to sell offer .5 grams of
cocaine in 1996, which is afelony. Further, the Defendant was taken into custody while he was
gitting in the passenger’s side of a car, and the weapon was found in the glove box of that car.
Further, the weapons match the description of the weapon that was used by the Defendant in an
attempted aggravated robbery a short time prior to his arrest. Accordingly, the evidence is clearly
sufficient to sustain the Defendant’ sconviction. The Defendant isnot entitled to relief on thisissue.



I11. Conclusion

In accordance with the foregoing reasoning and authorities, we affirm the Defendant’s
convictions.

ROBERT W. WEDEMEY ER, JUDGE



