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OPINION
FACTS

At Defendant’ strial, Officer Jason Crouse of the Henderson Police Department testified that
on May 22, 2004, the Chester County dispatch had received several calls reporting agray Mustang
automobile traveling south on Highway 45 swerving in and out of lanes. He responded to the call
and observed agray Mustang swerving several timesover thefog line and then making asudden | eft
turn. Believing that the driver was impaired, Crouse stopped the vehicle around 2:14 am.
Defendant, who wasthe driver, rolled down hiswindow and said he had been in Jackson “watching
theLakersplay.” Defendant had bloodshot eyes, hisspeechwasslurred, and astrong odor of a cohol
emanated from hisvehicle. Crouse asked Defendant to perform field sobriety tests, and Defendant



failed three of the four exercises. Defendant then was transported to the sheriff’ s department and
registered .18 on the intoximeter test.

Officer Ricky Hardy of the Henderson Police Department testified that hearrived at the scene
as the field sobriety tests were being administered to Defendant. In his opinion, Defendant was
intoxicated.

BobbieRushing, acorrectionsofficer at the Chester County Jail, testified that Defendant was
uncooperative during booking and, as a consequence, was placed in the “drunk tank.” She said
Defendant had red eyes, his speech was slurred, and she believed he was intoxicated. She said that
Defendant beat on the door of the drunk tank and threatened her job.

Defendant testified that on the day of his arrest, he and a friend had been watching a
basketball game on television at “aplace called Barley’s’ in Jackson and had left when his friend
became ill. He drove his friend to the gym where his friend worked and then stopped at a
McDonad' srestaurant before proceeding toward hisresidencein Adamsville. Hesaid that theonly
acohol he had consumed that night was a Long Island tea about 9:30 p.m. He was eating hisfood
and drinking a Coke as he was driving. Just before he was stopped by Officer Crouse, he drank “a
big mouthful” of Listerine mouthwash. He said that, asfor the second field sobriety test, the officer
did not explain what hewasto do. Hewas nervous as hewas performing thetestsand wasdistracted
by the flashing lights. Defendant said that Officer Crouse left the room while he was supposed to
be observing him and that he asked for water while at the jail because he kept burping. On cross-
examination, Defendant said he believed he had registered .18 on theintoximeter test because of the
Listerine he had swallowed.

ANALYSIS

Defendant’ ssoleargument on apped isthat Officer Crousedid not havereasonabl e suspicion
to stop hisvehicle, thus requiring that the fruits of the stop be suppressed. Defendant did not raise
this claim by filing a pretrial motion to suppress, the legality of the stop was not questioned at the
trial, and it was not raised in amotion for new trial, since none was filed. Accordingly, as we will
explain, thisclaim is waived.

As this court explained in Sate v. Coulter, 67 SW.3d 3, 37 (Tenn. Crim. App. 2001), a
motion to suppress evidence must befiled prior to the trial:

Tenn. R. Crim. P. 12(b)(3) provides that motions to suppress evidence must
beraised prior totrial. "Theruleisapplicable when aclaim of aconstitutional right
isinvolved whose violation would lead to suppression of evidence." Satev. Goss,
995 S\W.2d 617, 628 (Tenn. Crim. App. 1998). Moreover, like other motions, a
motion to suppressis governed by Tenn. R. Crim. P. 47. Satev. Bell, 832 SW.2d
583, 588 (Tenn. Crim. App. 1991); Sate v. Burton, 751 S\W.2d 440, 445 (Tenn.
Crim. App. 1988).



An issue questioning the legality of a search, which israised for thefirst time on appedl, is
waived, as explained in Sate v. Clark, 67 SW.3d 73, 76 (Tenn. Crim. App. 2001):

The defendant assertsthat the stop of hisvehicle constituted an unreasonable
seizure under the Fourth Amendment to the United States Constitution and articlel,
section 7 of the Tennessee Constitution. However, we may not consider thisissue.
The defendant was obligated to file a motion to suppress evidence on such abasis
before the day of trial. See Tenn. R. Crim. P. 12(b)(3). Failure to do so constitutes
awaiver of theissue. See Tenn. R. Crim. P. 12(f).

Thisissueiswaived for the additional reason that it was not raised in amotion for new trid,
as required by Tennessee Rule of Appellate Procedure 3(e), which provides in pertinent part:

[I]n all casestried by ajury, noissue presented for review shall be predicated
upon error in the admission or exclusion of evidence, jury instructions granted or
refused, misconduct of jurors, parties or counsel, or other action committed or
occurring during the trial of the case, or other ground upon which a new tria is
sought, unless the samewas specifically stated in amotion for anew trial; otherwise
such issues will be treated as waived.

Accordingly, thisissue is waived and the judgment of the trial court is affirmed.

THOMAST. WOODALL, JUDGE



