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OPINION
BACKGROUND

This case arises out of the robbery of the Deerfield Inn in New Johnsonville, Tennessee.
Julia Boyd testified that as the manager of the Deerfield Inn, she lived in an apartment adjacent to
thelobby of the Inn. According to Ms. Boyd, the evening of July 21, 2003, around 9:30, shewasin
her room when she heard the bell on the front door. She said, “I'll be right there,” but nobody
answered. Shewalked around the corner and saw aman with adark toboggan pulled down over his
nose holding agun. Ms. Boyd recalled that the man “held [the gun] with his right hand sort of



sideways over the counter and [she] could see that it was a chrome gun.” The man told her not to
push the buzzer or he would kill her. He told her to open the drawer and give him all the money.
Ms. Boyd recalled that she gave him $175.00 in twenties, tens, fives, and several ones. Ms. Boyd
further testified that as the man started to leave hetold her to lay on the floor. When she explained
that she could not because of adisability, hetold her he would come back and kill her if she called
thepolice. After therobber left, Ms. Boyd called to another man outside the lobby and told him she
had been robbed and to get a description of the car the robber left in. Ms. Boyd testified that she
remained calm as she called the police and gave them a description of the robber and his vehicle.

Ms. Boyd described the robber astall, very thin, and wearing a light blue denim shirt and
blue jeans. Sherecalled that the toboggan was black or dark navy and did not have any eye holes.
Accordingto Ms. Boyd, thetoboggan covered therobber’ sface, down below the nose, but she could
see a heavy mustache. Ms. Boyd explained that although the robber had a gun, she was not afraid
of being killed because she “knew [she] was going to do what he said.” Ms. Boyd recalled that she
selected the defendant as the robber out of aphotographic lineup and that she recognized him by his
clothing, mustache, and “ sharp, pointy chin.” Attrial, sheidentified the defendant asthe personwho
robbed her. On cross-examination, Ms. Boyd was questioned about whether sheinitially told the
police the gun had afancy brown or cream handle, to which she replied she probably did. Also, on
cross-examination, Ms. Boyd denied that she ever told anyone the robber was driving a white car
because she could tell the car was adark color.

Kenneth Daughtery wasthe next to testify. Mr. Daughtery testified that hewas staying at the
Deerfield Innthe evening of July 21, 2003. Herecalled that around 9:30 that evening he was sitting
in histruck talking to hiswife on hiscell phone. Whilesitting in histruck, Mr. Daughtery observed
aperson sitting in a Toyota or asmall car next to him. Mr. Daughtery saw that the individual was
wearing a toboggan and thought it was odd that a person would wear a toboggan in July. Mr.
Daughtery explained that after he finished his call, he went into his room to get change for a soda
and headed to the drink machine by the front office. According to Mr. Daughtery, the person
wearing the toboggan was standing outside the front door of the Inn’ soffice. Mr. Daughtery walked
to the concession room to get his soda and when he came out, the manager, Ms. Boyd, told him she
had just been robbed. Mr. Daughtery described the robber as about six feet tall, slim, with long hair
and angular features, driving asilver gray Toyotaor old, square model car. He picked the defendant
out of a photographic lineup, and aso identified the defendant as the robber at trial. On cross-
examination, Mr. Daughtery admitted that he had a prior conviction for second-degree murder.

Officer Wesley Hagler of theWaverly Police Department testified at thetrial. Officer Hagler
testified that he received an armed robbery call over the radio dispatch around 9:35 the evening of
July 21, 2003. He wastold to be on the lookout for “[a] small silver gray older model [car], boxy,
kind of square [driven by an] [o]lder gentleman with long hair, had on a light colored shirt, light
colored blue jeans, some type of dark toboggan type thing on his head.” The car was reportedly
heading eastbound on Highway 70 out of New Johnsonville. Officer Hagler testified that he and
Captain Perry Rice took different positions in separate police vehicles to watch for the suspect.
Approximately one minuteafter Officer Hagler took hisposition, avehiclepassed that matched both
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thevehicleand driver descriptions. After pulling out behind the car, Officer Hagler testified that he
noticed the driver remove adark toboggan off hishead. According to Officer Hagler, Captain Rice
eventually fell in behind him, and both officers followed the vehicle for approximately 500 feet
before the driver pulled over. Officer Hagler identified the defendant as the driver of the car.

Officer Hagler testified that after the defendant stopped his vehicle, he complied with the
officers request to raise hishands, but he did not turn off the car’ signition. Instead, the defendant
revved the engine and took off. As aresult, the officers resumed their pursuit of the defendant.
Officer Hagler explained that eventually the defendant stopped and abandoned his vehicle. Inside
the defendant’s abandoned vehicle, police officers found a black toboggan and registration
information showing the defendant asthe owner of thevehicle. Captain Ricea sotestified about the
facts relevant to the pursuit of the defendant. His testimony was similar to Officer Hagler’s
testimony.

Larry Leissure, an officer withthe Waverly Police Department, testified that hisinvolvement
in the incident began after the vehicle pursuit had ended. Officer Leissure explained that he and
another officer took the defendant into custody after being alerted that the defendant was trying to
get back into his residence. Officer Leissure explained that Officer David Ross conducted a pat-
down of the defendant and found a “wad of money.” Officer Leissure testified that he took the
money from Officer Ross and laid it in the passenger seat of his vehicle. Officer Leissure then
photographed the money. Officer Leissure stated that the initial amount counted was $155.00.
However, Officer Leissure testified that he discovered another twenty in the passenger seat of the
officer’s vehicle, making $175.00 the total amount recovered from the defendant. Officer Ross
testified that he was responsible for transporting the defendant to jail, and he found a “wad of
money” when he searched the defendant’ s pockets.

Brian Baker, an officer with the Humphreys County Sheriff’s Department, testified that on
July 22, 2003, he wasinvestigating acomplaint of eggs being thrown when he discovered aweapon,
partially wrapped in a white shirt, on the side of the highway. The area where Officer Baker
discovered the weapon was the same area where the vehicle pursuit of the defendant had occurred
the previous evening.

Officer Todd Edgel with the New Johnsonville Police Department testified that he went to
the Deerfield Inn upon receiving information from the dispatcher that there had been a robbery.
Officer Edgel recalled that he met with Ms. Boyd and that she seemed “[n]ervoud],] [s]cared, kind
of shaken up.” Officer Edgel later showed Ms. Boyd and Mr. Daughtery a photographic lineup.
Officer Edgel testified that thelineup did not show theindividual sinfront of any sort of height chart.
According to Officer Edgel, Ms. Boyd did not hesitate in picking the defendant out of thelineup and
after closer examination of thelower portion of thedefendant’ sface, sheexplained, “that’ sdefinitely
[him].” Officer Edgel aso recaled that Mr. Daughtery readily identified the defendant. Officer
Edgel further testified that Ms. Boyd identified the weapon recovered by Officer Baker as the
weapon the defendant used during the robbery.



On cross-examination, defense counsel questioned Officer Edgel regarding theweapon being
black with alittle chrome, whereas Ms. Boyd' sinitial description was that the gun had a brown or
cream handle. Defense counsel also questioned Officer Edgel about how the photographic lineup
showed the individuals in front of a door hinge so that the viewer could tell almost everyone was
shorter than the defendant. Officer Edgel was further questioned on cross-examination about
whether the robber was initialy reported as driving a small white car.

Shelia Martens, the defendant’s wife, testified on the defendant’s behalf. Mrs. Martens
recalled that the morning of the robbery the defendant talked to a counselor and then went to the
emergency room where he was given a prescription for Paxil that he was unable to get filled.
According to Mrs. Martens, the defendant was real shaky and acting very strange, then just left the
house. Mrs. Martens noted that she had just gotten her muscle relaxer prescription filled, but the
bottle was less than half full, and she aso noticed some anti-depressant pills were missing. She
hypothesi zed that the defendant must have taken some of her pills because he acted in away that the
medicines sometimes affected her. Mrs. Martenstestified that she visited the defendant in jail, and
he told her, “I don't remember anything. . . . the first thing | remember is sirens.” On cross-
examination, the prosecutor questioned Mrs. Martens about whether her daughter had accessto the
prescriptions and had adrug problem in the past.

The jury convicted the defendant of aggravated robbery and evading arrest, and he was
sentenced to an effective sentence of seventeen years. The defendant appealed.

ANALYSIS

On appeal thedefendant argues: (1) thetria court erred in not granting acontinuancefor him
to obtain an independent mental evauation; and (2) the evidence was insufficient to sustain his
conviction for aggravated robbery.

Continuance

The defendant arguesthat the trial court erred in not granting him a continuance in order to
obtain anindependent mental evaluation. To begin, wenotethat the defendant haswaived thisissue.
The defendant’ s entire argument is as follows:

Beforetrial the Court denied a defense motion to continue in order to get an
independent mental evaluation. (T.E.S. p. 14) Thedefenseasked for the continuance
to get amore thorough evaluation on diminished capacity based on the medications
the Defendant had taken the night the robbery took place. (T.E.S. pg. 5) Denial of
that motion prejudiced the defense’ s case becausetheeval uation could have possibly
assisted a great deal with the diminished capacity defense.



“Issueswhich are not supported by argument, citation to authorities, or appropriate referencesto the
record will be treated as waived in this court.” Tenn. Ct. Crim. App. R. 10(b); see also Sate v.
Schaller, 975 SW.2d 313, 318 (Tenn. Crim. App. 1997).

Even if not waived, however, the defendant’s argument is without merit. The granting or
denia of a continuance is amatter left to the sole discretion of thetrial judge, whose decision will
not bedisturbed absent ashowing of abuse of discretionto thedefendant’ sprejudice. Statev. Cazes,
875 S.W.2d 253, 261 (Tenn. 1994); Satev. Russell, 10 SW.3d 270, 275 (Tenn. Crim. App. 1999).
In order to establish that the denial of the continuance was an abuse of discretion, we must be
convinced that the defendant “did not have afair trial and that a different result would or might
reasonably have been reached had there been a different disposition of the application for a
continuance.” Baxter v. Sate, 503 S.\W.2d 226, 230 (Tenn. Crim. App. 1973); see also Sate v.
Goodman, 643 S\W.2d 375, 378 (Tenn. Crim. App. 1982) (“ The only test iswhether the defendant
has been deprived of hisrights and an injustice done.”).

In this case, thetrial court conducted a hearing on the defendant’ s motion for a continuance
and determined that it should bedenied. At hismotion for anew trial hearing, the defendant argued
that a continuance should have been granted because the state-appointed mental experts only
interviewed him for afew minutes and failed to address the possibility his mental capacity might
have been affected by drugs he was taking the night of his crimes.! Thetrial court responded:

The Court decided at the time the Defendant would not get a continuance to get an
independent mental evaluation, he was evaluated by a competent evaluator, finding
that there was no basis to support a defense of insanity or his ability to stand trial. .
.. He's been in and out of the penitentiary. He knows how the system works.
There sreally nobasisto get amental eval uation to beginwith, and certainly nobasis
to get a second independent mental evaluation. He's familiar with how the system
works. It wasjust aruseto attempt to continue his trial when there was no basis.

We have found nothing in the record to indicate the trial court abused its discretion in
denying the defendant’ s motion for a continuance. Here, the defendant failed to offer any support
for his request for a second evaluation. Instead, he only speculates as to what another mentd
evauation might have revealed. Speculation is not enough to prove the trial court abused its
discretion to the prejudice of the defendant. Accordingly, the defendant is not entitled to relief on
thisissue.

Sufficiency

The defendant also argues that the evidence was insufficient to convict him of aggravated
robbery. Our review begins with the well-established rule that once ajury finds a defendant guilty,

! W e were not provided with the transcript of the motion for a continuance, so we gleaned what was argued at
that hearing from the transcript of the motion for a new trial.
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his or her presumption of innocence is removed and replaced with a presumption of guilt. Satev.
Evans, 838 SW.2d 185, 191 (Tenn. 1992). Therefore, on appeal, the convicted defendant has the
burden of demonstrating to this court why the evidence will not support the jury’ sverdict. Satev.
Carruthers, 35 SW.3d 516, 557-58 (Tenn. 2000); Sate v. Tuggle, 639 SW.2d 913, 914 (Tenn.
1982). To meet this burden, the defendant must establish that no “rational trier of fact” could have
found the essential elements of the crime beyond a reasonable doubt. Tenn. R. App. P. 13(e);
Jacksonv. Virginia, 443 U.S. 307, 319 (1979); Sate v. Evans, 108 SW.3d 231, 236 (Tenn. 2003).

In contrast, the jury’ sverdict approved by thetrial judge accredits the state’ s witnesses and
resolves all conflictsin favor of the state. Statev. Harris, 839 SW.2d 54, 75 (Tenn. 1992). The
stateis entitled to the strongest legitimate view of the evidence and all reasonableinferenceswhich
may be drawn from that evidence. Carruthers, 35 SW.3d at 558; Tuggle, 639 SW.2d at 914.
Questions concerning the credibility of the witnesses, conflictsin trial testimony, the weight and
value to be given the evidence, and all factual issues raised by the evidence areresolved by thetrier
of fact and not this court. Sate v. Bland, 958 S.W.2d 651, 659 (Tenn. 1997). We do not attempt
tore-weigh or re-evaluate the evidence. Satev. Reid, 91 SW.3d 247, 277 (Tenn. 2002). Likewise,
we do not replace the jury’s inferences drawn from the circumstantial evidence with our own
inferences. Id.

Aggravated robbery is “the intentional or knowing theft of property from the person of
another by violence or putting the person in fear[,]” when “[a]ccomplished with a deadly weapon
or by display of any article used or fashioned to lead the victim to reasonably believeit to beadeadly
weapon[.]” Tenn. Code Ann. 88 39-13-401,-402.

To begin, we note that as part of his sufficiency argument, the defendant challenges the
validity of the photographic lineup out of which the witnessesidentified him. First, the defendant
failedtoraisethisissuein apretrial motion or make acontemporaneous objection at trial; therefore
the issue is waived. See Tenn. R. Crim. P. 12(b)(3); Tenn. R. App. P. 36(a); see also Sate v.
Thompson, 36 SW.3d 102, 108 (Tenn. Crim. App. 2000). Second, even if not waived, an
examination of the lineup does not reveal anything improper. The photographs show men who all
had facial hair, at |east one other man had on alight blue shirt, and there was no designated height
chart behind themen. Furthermore, defense counsel thoroughly cross-examined both Ms. Boyd and
Mr. Daughtery about their photographic identification of the defendant, and thejury determined that
both witnesses were able to make a credible identification.

After considering the evidence in the light most favorable to the state, we conclude that a
rational jury could have found the defendant guilty of aggravated robbery. The evidence at trial
established that both Ms. Boyd and Mr. Daughtery identified the defendant as the robber out of a
photographic lineup and at trial. Mr. Daughtery gave the police a description of the vehicle the
robber left in aswell as hisdirection of travel. Officers spotted the defendant in the described car
traveling on the described road within the appropriatetimeframe. An officer saw the defendant take
adark toboggan off his head while the officer was traveling behind the defendant, and the toboggan
wasfound in the defendant’ scar. The defendant was apprehended with the exact amount of money
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Ms. Boyd testified the robber took from her. Ms. Boyd identified the gun Officer Baker found as
the gun used during therobbery. Any inconsistencieswere evaluated and assessed by thejury asthe
trier of fact. We will not second-guess the jury’s verdict. Accordingly, we conclude the evidence
supports all the necessary elements for the defendant’ s aggravated robbery conviction. Thus, the
defendant is not entitled to relief on thisissue.

CONCLUSION

After our review of the record and the parties’ briefs, we affirm the judgment of the trial
court.

J.C. McLIN, JUDGE



